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TO: HONORABLE CHAIRMAN AND MEMBERS OF THE PLANNING
COMMISSION
FROM: SHAHIEDAH COATES, ASSISTANT CITY ATTORNEY

YOLANTA SCHWARTZ, PLANNING DIRECTOR

SUBJECT: DISCUSSION AND CONSIDERATION OF ORDINANCE AND
REGULATIONS PERTAINING TO VIEW IMPAIRMENT.

ATTACHMENTS:
A) CITY VIEW PRESERVATION ORDINANCE AND PROPOSED
AMENDMENTS
B) EXCERPTS FROM A STAFF REPORT PROVIDED TO THE
COMMISSION IN 2012, INCLUDING ATTACHMENTS

OBJECTIVE

The City Council’'s Ad Hoc Committee has recommended adoption of an ordinance
amending the City’s View Preservation Ordinance and new administrative regulations
interpreting Measure B. The purpose of this report is to advise you on the deliberations
of the Ad Hoc Committee to guide your discussion regarding future actions relative to
the View Preservation Ordinance.

BACKGROUND

In June 1988, the City adopted the View Preservation Ordinance (“Ordinance”). The
Ordinance established preservation of views as a primary value of the community and
created a process by which a property owner could seck to abate a view obstruction
caused by vegetation on a neighboring property. In November 2003, the ordinance was
modified relative to the composition of the Committee on Trees and Views (“CTV”), the
body designated to consider view applications.

In 2012, the Planning Commission conducted discussions regarding the Ordinance and
developed a list of potential amendments. For further information regarding the
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Planning Commission’s discussions in 2012, please refer to the attached staff report
from the August 12, 2012 Planning Commission meeting and its attachments, which
include copies of view ordinances adopted in other cities and a matrix comparing
pertinent provisions of those ordinances. The City did not move forward with the
Planning Commission’s recommendations because the Ordinance was amended by
voter initiative.

In March 2013, the residents of Rolling Hills passed Measure B, an initiative that
amended the Ordinance in several respects. Most notably, Measure B: 1) limited the
view that may be restored to the view that existed when the current owner of a
property actually acquired the property; 2) exempted trees that were mature at the time
of property acquisition from the Ordinance; and 3) specified that the purpose of the
Ordinance is to create “view corridors” and views through trees, rather than
unobstructed views. Measure B specified that its provisions apply retroactively.

Measure B contains several ambiguities that have resulted in uncertainty in its
application. Additionally, Measure B did not address several potential modifications to
the Ordinance discussed by the Planning Commission in 2012. As a voter-approved
initiative, Measure B cannot be amended by the City Council, but may only be amended
by the voters. However, to the extent that Measure B is unclear or susceptible to
interpretation, the City may adopt administrative regulations interpreting Measure B in
order to achieve uniformity (and eliminate the potential for inconsistent case-by-case
determinations) in the consideration of view complaints. Further, provisions of the
Ordinance that were not amended by Measure B may be amended by an ordinance of
the City Council upon the Planning Commission’s recommendation.

On July 28, 2014, the City Council established an Ad Hoc Committee to propose
amendments to the Ordinance and administrative regulations interpreting Measure B
(“Regulations”).  Councilmembers Pieper and Dieringer were appointed to the
Committce. The Ad Hoc Committee met on August 4, October 27, November 10,
November 24, 2014, and January 12, 2015. The Committee members reviewed and
discussed the list of potential amendments to the Ordinance prepared by the Planning
Commission in 2012 as well as additional recommendations from staff related to
amendments to the Ordinance and adoption of new Regulations. The Ad Hoc
Committee reached a consensus regarding several issues, but was unable to agree on
others.

The Planning Commission discussed the Ad Hoc Committee’s recommendations at the
February 17, 2015 meeting and requested additional information and clarification of the
Ordinance’s existing language and the proposed amendments. The attached draft
amendment reflects the existing language of the View Preservation ordinance and
amendments recommended by the Ad Hoc Committee, compared against the existing
language in the Ordinance. Items on which the Committee did not agree are
highlighted in yellow and the language added by Measure B is in bold, italics and larger
font.
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With respect to amendments to the ordinance, the Ad Hoc Committee was unable to
agree as to whether subsequent maintenance costs should be borne by the owner of the
obstructing vegetation in all cases, or whether the CTV should have discretion to
require an alternate allocation of subsequent maintenance costs. The Ad Hoc Committee
also did not agree on whether the City should be indemnified for its costs and expenses
related to litigation arising from view restoration orders.

The attached draft Regulations reflect the recommendations of the Ad Hoc Committee.
The Ad Hoc Committee was unable to agree on the definition of “mature” trees or the
circumstances that would result in a change in ownership of property. Staff
recommends that as part of its review of the proposals, the Commission resolve the
areas of disagreement before making a recommendation to Council.

At the February 17, 2015 meeting, the Commission asked staff to report back on the
following questions: 1) whether the City’s insurance provides financial resources for
defense of litigation that may be considered an alternative to indemnification by
complainants; 2) whether other cities with similar view ordinances require
indemnification; 3) the frequency with which cities’ view orders are challenged in court
and how successful cities are in defending their decisions; 4) what alternatives are
available to promote voluntary settlement of view cases; and 5) what effect repeal of the
view preservation ordinance would have on Measure B.

The discussion below titled “ITEMS UNRESOLVED BY THE AD HOC COMMITTEE”
includes options to address the Ordinance amendments and provisions of the proposed
Regulations on which the Ad Hoc Committee was unable to agree.

AD HOC COMMITTEE CONSENSUS ITEMS

In addition to correcting various typographical errors in the Ordinance, the Ad Hoc
Committee reached consensus on the following items:

1. A property may acquire more than one separate and independent view through
the Ordinance.

2. “Principal residence” should be defined to exclude bathrooms, hallways, garages
and closets.

3. During the course of a hearing, an applicant may be required to amend an
application or provide supplemental materials in specified circumstances.

4. Agreements reached in mediation shall be confirmed by an executed contract
between the parties and will not be implemented or enforced by the City.

5. The CTV may make a finding that although a view exists and is significantly
impaired, restorative action is precluded by specified circumstances (i.e., impacts
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to the environment or to the privacy of the property on which the objectionable
vegetation is located).

6. “View corridor” should be defined.

7. The ordinance should clarify that complainants bear the cost of initial restorative
action, up to the amount of the lowest bid.

8. The period to implement the initial restorative action should be extended to
reflect field conditions and arborist recommendations.

9. Measure B’s retroactivity provision has the effect of invalidating all view
restoration orders issued by the City prior to passage of Measure B.

10. A person is not precluded from applying for view restoration if: a) vegetation on
the applicant’s own property contributes to the view impairment; or b) the
applicant previously obtained an order abating impairment of the same view
caused by vegetation on another property.

ITEMS UNRESOLVED BY THE AD HOC COMMITTEE

The Ad Hoc Committee did not agree on recommendations pertaining to the four items
listed below. Alternative options are presented to aid in your deliberation.

1. Should the City be indemnified for its costs and expenses related to litigation
arising from view restoration orders? The Ordinance is silent on this issue.

a. The Issue: The Ordinance grants residents a right to obtain a City
order resolving a view dispute. View impairment decisions are
adjudicatory City actions and therefore may be challenged in Superior
Court by way of a writ of mandamus. The City could incur significant
expenses in defending a lawsuit challenging a view impairment
decision. Currently, the Ordinance is silent as to whether the City or
the person seeking view restoration should bear the costs of defending
litigation challenging a City order resolving a view dispute. In the few
cases that have been filed, the City has defended the litigation at City
expense.

Option 1: If complainants are required to indemnify the City and
reimburse its administrative and legal costs incurred in defending
litigation challenging a City order resolving a view dispute, the primary
benefit would be conserving the City’s limited resources. The primary
downside is that the additional financial risk could create a hardship for
some applicants, particularly those on fixed incomes.



Option 2: The City shall bear its own costs in defending litigation
challenging a view restoration order. Since its adoption, the Ordinance
has not required indemnification of the City’s legal costs, and the City has
not been faced with an excessive number of lawsuits challenging its view
orders.

2. Section 17.26.060(C) of the Rolling Hills Municipal Code currently provides a
general rule that the owner of view obstructing vegetation shall bear the cost
and expense of subsequent maintenance of the vegetation required to comply
with a view restoration order. However, Section 17.26.060(D) provides that
the implementation method may be modified if grounds exist. The two
provisions create some uncertainty as to whether subsequent maintenance
costs may be allocated in part to a person seeking to restore a view. The Ad
Hoc Committee members disagree as to whether subsequent maintenance
costs should be borne by the owner of the obstructing vegetation in all cases,
or whether the CTV should have discretion to require an alternate allocation
of subsequent maintenance costs. The two alternatives are set forth in Section
17.26.060(C) of the attached draft ordinance, as well as provided below.

Option 1: Subsequent maintenance of the vegetation in question shall be
performed at the cost and expense of the owner of the property on which
the vegetation is growing, unless the Committee adopts a final decision
providing an alternative cost allocation, which shall be accompanied by
written findings justifying the alternative cost allocation. The vegetation
shall be maintained in accordance with the final decision so as not to allow
for future view impairments.

Option 2: Subsequent maintenance of the vegetation in question shall be
performed at the cost and expense of the owner of the property on which
the vegetation is growing. The vegetation shall be maintained in
accordance with the final decision so as not to allow for future view
impairments.

3. Measure B limits potential view restoration to the view that existed when a
“current owner” “actually acquired the property.” What constitutes a change
in ownership affecting the date that an owner “actually acquired” property?

a. The Issue: If a complainant may only acquire the view that existed
when the current owner actually acquired the property, it is important
to identify the circumstances that constitute a change in ownership.
Measure B is silent on this issue. The California Revenue & Taxation
Code (R&T Code) defines a change in ownership for purposes of
property tax reassessment. The City may adopt the definition of a
change in ownership set forth in the R&T Code or adopt a reasonable
alternative definition for purposes of the Ordinance.
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b. Option A: Adopt the definition of a change in ownership set forth in
the R&T Code. This option will provide certainty to parties, City
officials and staff. However, the definition in the R&T Code excludes
certain transfers that would normally result in a change in ownership,
such as an inheritance by a child from his or her parents if certain
requirements are met. The inheritance exclusion would allow a child
who inherits property to apply to restore the view that his or her
parents enjoyed when the parents acquired the property, if evidence of
the view exists. Other exemptions contained in the R&T Code will
have similar consequences. The hypotheticals below illustrate how the
Ré&T Code treats the most common transfers of property.

c. Option B: Adopt an alternative definition of a change in ownership.
The alternative definition must be reasonable and certain enough to
place the public on notice as to what view they may seek to restore.
Several alternatives exist. For instance, the City could adopt the
definition of change in ownership set forth in the R&T Code with the
exception of the inheritance exclusion.

Hypothetical A (revocable trust)

Parents purchase a house in 1950. In 1951, they place the house into a revocable trust,
naming themselves as trustees and their children as beneficiaries. In 1990, the parents
die, which has the legal consequence of making the trust irrevocable. The house
remains in the trust until 2000, when the children sell the house on the open market and
share the proceeds.

Transfer Not a Transfer Whose View From
When?
1950 purchase of house 1951 placement of house into | Parents, 1950
revocable trust :
1990 death of parents, which Children, 1990 (but see
makes trust irrevocable by discussion of
law Reassessment Exclusion
in Hypo D below)

2000 sale of house Buyer, 2000

Hypothetical B (irrevocable trust)

Parents purchase a house in 1950. In 1955, husband dies. In 1957, widow places house
into irrevocable trust, naming children as beneficiaries. In 1970, widow dies. Children
maintain ownership of the house through the trust and lease the house for 5 year terms.




Transfer Not a Transfer Whose View From
When?
1950 purchase of house 1955 death of husband Widow, 1950
1957 placement of house | 1970 death of widow Children, 1957 (but see

into irrevocable trust

discussion of
Reassessment Exclusion
in Hypo D below)

Leasing of the house, as long as

each lease term is under 35
years

Children, 1957

Hypothetical C (no trust; life estate)

Grandparents purchase a house in 1950 and do not place the house into a trust. In 1980,
grandparents deed house to grandchild with reservation of life estate for the
grandparents’ lives. Grandparents die in 2000.

Transfer Not a Transfer Whose View From
When?
1950 purchase of house | 1980 deed to grandchild because | Grandparents, 1950
life estate is reserved
2000 death of Grandchild, 2000 (if no
grandparents, Reassessment Exclusion,
ending life estate discussed in Hypo D)
Grandchild, 1950 (if

Reassessment Exclusion
applies)

Hypothetical D (no trust; inheritance)

Parents purchase a house in 1950 and do not place the house into a trust or prepare a
will. In 2000, parents die and children inherit house. Alternatively, the same scenario,
but the parties are grandparents and grandchild rather than parents and child.

Transfer Not a Transfer Whose View From
When?
1950 purchase of house Parents, 1950
2000 death of parents and Children, 1950 (if Children, 2000 (if no
inheritance by children Reassessment Exclusion Reassessment Exclusion)

applies)
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Two voter propositions (Prop. 58 and Prop. 193, effective November 6, 1986 and
March 27, 1996, respectively, and both codified as R&TC §63.1) authorize transfers of
property between parents and children and grandparents and grandchildren to be
excluded from property tax reassessment; however, the exclusion is not automatic.
Without the exclusion, such a transfer would result in a change in ownership under the
Rev, & Tax Code and the transfer date would serve as the new base year for calculation
of property taxes under Prop. 13. In most cases, the base year change would increase
the property tax assessment. Therefore, Prop. 58 and Prop. 193 authorize an eligible
new owner to opt into the reassessment exclusion. However, because the exclusion is
not automatic (in rare cases, reassessment may have favorable tax consequences or a
transfer may be ineligible for the exclusion), state law does not categorically exempt
transfers by inheritance from changes in ownership.

Reassessment Exclusion Eligibility:

a) The transfer (by sale, gift or inheritance) occurred on or after
November 6, 1986;

b) The transferred property was the principal residence of the transferor;

¢) The transfer was one of the following: a) from parents to their
children, b) from children to their parents, or c) from grandparents to
their grandchildren;

d) A claim and proof of eligibility was filed with the County Assessor
within three years after the date of the transfer or before the property
was sold to a third party, whichever is earlier.

4. Measure B exempts from the Ordinance “any vegetation which is already
mature at the time any party claiming a view impairment actually acquired
the property” and provides that “mature” and “maturing” shall be defined
by industry standards predominantly accepted by arborists. It has become
apparent that arborists classify trees as “mature” and “maturing” in
numerous ways, resulting in differences of opinion regarding the maturity of
trees at issue in a view impairment complaint. The Ad Hoc Committee
determined that the Sunset Western Garden Book is an authoritative
reference guide for determining whether vegetation is “mature” or
“maturing,” That book provides a range of heights at which vegetation is
considered “mature.” The Ad Hoc Committee members disagree as to
whether vegetation should be considered “mature” by the City when it
reaches the lowest or average height of the range. The two alternatives are set
forth in Section 3001 of the attached draft Regulations.



FUTURE ACTIONS

The City has been considering updating its View Preservation Ordinance for some time,
and is now faced with ambiguities resulting from Measure B. The Ordinance, as
amended by Measure B, is located in Title 17 of the Rolling Hills Municipal Code, the
Zoning Ordinance. Therefore, it may only be amended pursuant to an ordinance of the
City Council recommended by the Planning Commission. Because the Regulations
affect administration of view impairment cases, the Regulations are being presented to
the Planning Commission concurrent with the draft ordinance.

It is recommended that the Planning Commission consider the attached proposed
amendments to the View Preservation Ordinance and new Regulations interpreting
Measure B, resolve the items upon which the Ad Hoc Committee did not agree, identify
any additional items it would like addressed in the ordinance and Regulations,
schedule a public hearing on the proposed amendments and Regulations, and adopt a
resolution recommending that the City Council adopt an ordinance amending Title 17
of the Rolling Hills Municipal Code pertaining to view preservation and Regulations
interpreting Measure B.
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Chapter 17.26 - VIEW PRESERVATION
Note: Red underlines reflect proposed amendments to the existing code.

Language deleted appears on the side of the page. Provisions added by
MEASURE B are in bold/italics and larger font. Provisions not agreed

upon by the Ad Hoc Committee members and to be determined by the
Planning Commission are in YELLOW.

1. SECTION 17.12.220 “V” words, terms and phrases.

CURRENT: "View" means a view from a principal residence and any

immediately adjoining patio or deck area at the same elevation as the residence
which consists of a visually impressive scene or vista not located in the immediate
vicinity of the residence, such as a scene of the Pacific Ocean, off-shore islands,

city lights of the Los Angeles basin, the Palos Verdes Hills or Los Angeles Harbor.

"View impairment” means a significant interference with and obstruction of a

view by landscaping, trees or any other planted vegetation. (No change proposed)

PROPOSED: 17.12.220 “V* words, terms and phrases.

"View" means a view from a principal residence

and any immediately adjoining patio or
deck area at the same elevation as the residence which consists of a visually
impressive scene or vista not located in the immediate vicinity of the residence,
such as a scene of the Pacific Ocean, off-shore islands, city lights of the Los

| Angeles basin, the Palos Verdes Hills or Los Angeles Harbor.
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2. Section 17.26.010  (Same as CURRENTY, except for minor changes
proposed-in red. Words to be deleted are on the side.)
17.26.010 Intent and purpose.

The City recognizes the contribution of views to the overall character and
beauty of the City. Views of the Pacific Ocean, Catalina Island, City lights and
Los Angeles Harbor are a special quality of property ownership for many
residential lots in the City. These views have the potential to be diminished or
eliminated by maturing landscaping located on private property. The purpose of
this chapter is to protect this important community asset by establishing procedures
for the protection and abatement of view obstructions created by
landscaping, while at the same time protecting natural vegetation from

indiscriminate removwal.
3. 17.26.020 Commiitee on trees and views.

CURRENT - No changes proposed

A Committee on Trees and Views is established for the purpose of
administering the provisions of this chapter. The Committee shall be composed of
three members of the Planning Commission appointed by the Commission
annually at the same time as the Commission selects its officers, or whenever a
vacancy occurs. Committee meetings shall be scheduled as adjourned or special
meetings of the Commission. The Committee is authorized to consult with City
officials and with specialists such as landscape architects and arborists as required,

2

Deleted: Panoramic

. Deleted: v



= DRAFT -
but shall not incur any expense on behalf of the City without prior approval of the

City Council.

4, 17.26.030 Desirable and undesirable trees.

CURRENT - No changes proposed

The Committee is authorized and directed to prepare lists of types of desirable
and undesirable trees for planting within the City. The list shall be based upon tree
size and shape, rate of growth, depth of roots, fall rate of leaves or bark or fruit or
branches, and other factors related to safety, maintenance and appearance. The
purpose of this provision is to make information available to property owners,
which may serve to avoid future occasion for permits, complaints, and other

proceedings authorized by this chapter.
(Ord. 239 §11(part), 1993).

5. 17.26.040 _ Abatement of view impairment—Procedure.
CURRENT: 17.26.040 - Abatement of view impairment—Procedure.

Any person who owns or has lawful possession of a residence from which
view is impaired by vegetation growing on property other than their own may seek

abatement of the view impairment under the following procedure:

A. Application Required. The complainant shall submit a complete

application for abatement of view impairment on a form provided by the

City. The application shall be accompanied by a fee as provided for in
of this title. The complainant shall describe in the

application what efforts have been made by the complainant to resolve the
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view impairment prior to filing the complaint. A complaint shall not be
accepted for filing unless the complainant can demonstrate that the owner
of the view-impairing vegetation has been given notice of the impairment
and a reasonable opportunity to abate it, but has refused to do so.

B. Mediation. Upon receipt and acceptance of an application as complete,
the City Manager shall refer the matter to a mediator for conduct of a
mediation session to abate the view impairment. The mediator shall be
responsible for notifying the property owner of the view-impairing
vegetation of the application and for scheduling and managing the
mediation process. If agreement is reached through mediation, it shall be
implemented in accordance with

C. Public Hearing. In the event mediation fails to achieve agreement, the
matter shall be returned to the City Manager, who shall schedule the matter

for a public hearing before the Committee on Trees and Views.

(Ord. 292 §5, 2003: Ord. 239 §11(part), 1993).

PROPOSED:

17.26.040 Abatement of view impairment—Procedure

Any person who owns or has lawful possession of a residence from which
view is impaired
by vegetation growing on property other than their own may
seek abatement of the view impairment under the following procedure:
Application. The complainant shall submit a complete T i—
application for abatement of view impairment on a form Deleted: Required

provided by the City. The application shall be accompanied by a fee as
4
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provided for in Section 17.30.030 of this title. The complainant shall

describe in the application what efforts have been made by the

complainant to resolve the view impairment prior to filing the mediation

application. An application shall not be accepted for filing unless the e g S
I “Sharsbdan Costes 17715 10, 048M
complainant can demonstrate that the owner of the view-impairing Deleted: complaint

vegetation has been given notice of the impairment and a reasonable
opportunity to abate it, but has refused to do so.
B. [ligibility. A person shall not be precluded from filing an epplication ior

abatement of a1 view impairment on grounds that vegeiation located on

the complainant’s property contribuics to impairment of the requested
view. A person who hos obtained an order abating impairment of a view
against a property shall not be precluded from filing a subsequent
application to abate impairment of the same view by vegetation on

another property. An application may be filed to abate impairment of

one or more distinct views listed in Seciion 17.12.220 “View;” however.

if multiple views are identified, each must be disjointed and observable

C. Mediation. Upon receipt and acceptance of an application as complete, _ Deleted:
the City Manager shall refer the matter to a mediator for conduct of a
mediation session to abate the view impairment. The mediator shall be
responsible for notifying the property owner of the view-impairing
vegetation of the application and for scheduling and managing the

mediation process. At the conclusion of mediation, the mediator shall

/A greement reached through mediation shall be reflected in an exceuied

5
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implemented in accordance with

D. Public Hearing . In the event mediation fails to achieve  Deletad: Section 17.26.060

agreement,
the City Manager shall schedule the matter Wm themaﬂef sh'ﬁ.d_'_Pe mfﬂ_fﬁff‘ fIé
for a public hearing before the Committee on Trees and Views. Deleted: , who

6. 17.26.050 Hearing procedure and findings.
CURRENT:

A. Notice Required. Public notice of the hearing shall be given a minimum
of fifteen days prior to the hearing. The hearing shall not proceed unless
proof is shown that the owner of the tree or other obstructing vegetation
received notice of the hearing as provided herein:

1. Notice shall be given by certified mail, return receipt requested, to
the owner of the tree or other obstructing vegetation and to the
complainant;

2. Notice shall be given by first class mail to all property owners
within one thousand feet of the exterior boundary of the property
on which the tree or other obstructing vegetation are located and to
other persons who, in the Committee's judgment, might be
affected.
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B. Content of Notice. The notice shall state the name of the complaining

party, the name of the property owner against whom the complaint is
filed, the location of the tree or other vegetation, and the time and place
of hearing. The notice shall invite written comments to be submitted prior
to or at the hearing.

C. Conduct of Hearing. The Committee shall adopt rules for the conduct of
required hearings. At the hearing, the Committee shall consider all
written and oral testimony and evidence presented in connection with the
application. In the event the Committee requires expert advice in
consideration of the matter, the cost of obtaining such evidence shall be

borne by the complainant, pursuant to written agreement with the City.

D. Findings. Based on the evidence received and considered, the
Committee may find any of the following:
1. That no view exists within the meaning of this chapter;
2. That a view exists within the meaning of this chapter, but that
the view is not significantly impaired; or
3. That a view exists within the meaning of this chapter and that it
is significantly impaired.
The Committee shall make specific written findings in support of the
foregoing determinations.
E. Action. If the Committee makes finding subsection (D)(3) of this section,
it shall order such restorative action as is necessary to abate the view impairment

and to restore the complainant's view, including, but not limited to, removal,

pruning, topping, thinning or similar alteration of the vegetation. Such order is

7



- DRAFT -
not intended to create an unobstructed view for applicants. Instead it is

intended fo create view corridors and a view through trees. The
Committee may impose conditions as are necessary to prevent future view
impairments. In no event shall restorative action be required if such action would
adversely affect the environment or would unreason-ably detract from the privacy
or enjoyment of the property on which the objectionable vegetation is located.

F. Finality of Decision. The Committee's decision shall be final twenty
days after adoption of its written findings, unless it is appealed to the City

Council pursuant to the provisions of

{Ord. 295 §7 (Exh. B (part}), 2004; Ord. 239 §11(part), 1993) (Ord, No. 333
(Measure B), 3-18-2013)

PROPOSED: (No changes are proposed to curvent language in Paragraph A, B
and D from above)
17.26.050 Hearing procedure and findings.

C. Conduct of Hearing. The Committee shall adopt rules for the conduct
of required hearings. At the hearing, the Committee shall consider all written
and oral testimony and evidence presented in connection with the

application.

In the event the Committee
requires expert advice in consideration of the matter, the cost of obtaining
such evidence shall be borne by the complainant, pursuant to written

8
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complaint notify the City that it has been vnluntqgll_v_l;esolved orthe T T

complainant requests a deiay of the proceedings for more than one hundred +_ Deleted: or

eighty (180) days unless good cause exists for the delay.
E.  Action. If the Committee makes finding subsection (D)3) of this
section, it shall order such restorative action as is necessary to abate the view

impairment, including, but not limited to, removal, pruning, topping,

thinning or similar alteration of the vegetation. Such order is not Delleted: md oresor the complaoants view |
intended to create an unobstructed view for applicants. Instead it

is intended to create view corridors and a view through treesl The

Committee may impose conditions as are necessary to prevent future view

impairments. Notwithstanding the foregoing, in no event shall restorative

action be required if such action would adversely affect the environment or

would unreasonably detract from the privacy or enjoyment of the property

on which the objectionable vegetation is located. [f restorative action is
preciuded by the existence of one or more such limiting factors, the

Committee shall make specific written findings to thai effect.

F.  Environmental Review, Hf the Committee makes finding subsection
(DX(3) of this section_and crders restorative action, the proposed order shall
be reviewed by City staff to detcrmine the appropriate level of
environmental review. If the action is determined to be exempt from the

California Environmentai Quality Act (“CEQA™), a resolution containing the

Committee’s written findings shall be presented for adoption at the
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G.  Finality of Decision. The Committee's decision shall be final

days after adoption of .
unless to the City Council pursuant to the provisions
of Chapter 17.54.
7. 17.26.060 Implementiation of restorative action.
CURRENT:

A.  Within thirty days of a final decision ordering restorative action, the
complainant shall obtain and present to the owner of the obstructing vegetation
three bids from licensed and qualified contractors for performance of the work, as
well as a cash deposit in the amount of the lowest bid. In order to qualify, the
contractors must provide insurance which protects and indemnifies the City and the
complainant from damages attributable to negligent or wrongful performance of
the work. Any such insurance shall be subject to the approval of the City.

B.  The owner of the obstructing vegetation may select any licensed and
qualified contractor to perform the restorative action (as long as the insurance
requirements of subsection A of this section are satisfied), but shall be
responsible for any cost above the amount of the cash deposit. The work shall be

completed no more than thirty days from receipt of the cash deposit.

10
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C.  Subsequent maintenance of the vegetation in question shall be performed

as prescribed by the Committee's final decision at the cost and expense of the
owner of the property on which the vegetation is growing. The vegetation shall
be maintained in accordance with the final decision so as not to allow for future
view impairments. A notice of the decision shall be recorded against the title of
the property and shall run with the land, thereby giving notice of this obligation

to all future owners.

D. The implementation method provided for in this section may be modified
by the parties or in any final decision if grounds exist to justify such a
modification. In particular, the Committee may allocate the cost of restorative

action as follows:

1. If the Committee finds that the tree or other vegetation constitutes a
safety hazard to the complainant or his property, and is being maintained by
the owner in disregard of the safety of others, the owner may be required to

pay one hundred percent of the cost of correction; or

2. If the owner is maintaining a hedge fifteen feet or more in height, the
Committee may allocate the cost of correction to the property owner,
provided that the owner of the land on which the hedge exists shall not be
required to pay more than twenty-five percent of the cost of such
correction.

(Ord. 239 §11(pary). 1993).

PROPOSED:

17.26.060 Implementation of restorative action.

A,

11
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Within thirty days of a final decision ordering restorative action, the

complainant shall obtain and present to the owner of the obstructing
vegetation three bids from licensed and qualified contractors for
performance of the work, as well as a cash deposit in the amount of the
lowest bid. In order to qualify, the contractors must provide insurance
which protects and indemnifies the City and the complainant from
damages attributable to negligent or wrongful performance of the work.
Any such insurance shall be subject to the approval of the City.

B. The owner of the obstructing vegetation may select any licensed and
qualified contractor to perform the restorative action (as long as the
insurance requirements of subsection A of this section are satisfied), but
shall be responsible for any cost above the amount of the cash deposit.
The work shall be completed no more than days from receipt of

the cash deposit " Deleted: thirty

Subsequent maintenance of the vegetation in question shall
be performed at the cost and expense of the owner of the property on

which the vegetation is growing Deleted: as prescribed by the Committee’s

final decision

The vegetation shall be maintained in accordance with the final decision

50 as not to aliow for future view impairments.
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8.

1.
17.26.070 Enforcement. No change proposed. (Reference added to the

nuisance chapter of the RHMC)
CURRENT:

A.

9.

Failure or refusal of any person to comply with a final decision under this
chapter or to comply with any provision of this chapter shall constitute a
misdemeanor and shall be punishable by a fine of one thousand dollars or six
months in County Jail, or both. Failure or refusal of any person to comply with
a final decision under this chapter shall further constitute a public nuisance
which may be abated in accordance with the procedure contained in

8.24

A final decision rendered under this chapter may be enforced civilly by way of
action for injunctive or other appropriate relief, in which event the prevailing

party may be awarded attorney's fees and costs as determined by the court.

Nothing in this chapter shall preclude the prosecution of any civil cause of

action under the law by any person with respect to the matters covered herein.
(Ord. 239 §11(part), 1993).

17.26.080 Notification of subsequent owners.
CURRENT: The owner on whose property the offending vegetation exists

shall notify all successor owners of the final decision in any proceeding under this

13

Delebed: A notice of the decision shal] be

recorded against the title of the property and
shall run with the land, thereby giving notics of

this obl.iga!ion to all future cvmers,

Deleted: <#-The implementation method
provided for in this section may be modified
by the parties or in any final decision if
grounds exist to justify such a modification.
In particular, the Commitiee may allocate the
cost of restorative action if the Committee
finds that the tree or other vegetation
constitutes a safety hazard to the complainant
ar his property, and is being maintained by
the owner in disregard of the safety of others,
the cwner may be required to pay cne
hundred percent of the cost of correcti [t}
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chapter, and such decision shall be binding upon all such successors in interest.

Within thirty days of the final decision, an informational covenant shall be

recorded against the title of the property on a form provided by the City.
{Ord. 239 §11(part), 1993).

PROPOSED:
17.26.080 Notification of subsequent owners.
Within thirty days of the final decision

, an informational covenant shall be recorded against the title of

the property
on a form provided by the City

17.26.090 (PER MEASURE B -No change proposed)
CURRENT:
17.26.090 - Preservation of views defined.
Notwithstanding any other provision of to
17.26.080 inclusive, the following provision shall apply and supersede

in priority any other provision.

1. A view is defined in Chapter [Section] and only
applies to that view existing from the date any current owner of
a property in the City of Rolling actually acquired the property.
2. Chapfter [Section] provides that the intent of the

14

Deleted:

Dalebed: The owner on whose property the
offending vegetation exists shall notify all successor
cwners of the final decision in any proceeding under
this chapter, and such decision shall be binding upon
all such successors in interest.
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Ordinance is to protect views from "maturing" vegetation. As

such, in addition to the limitations otherwise set forth in
, including but limited to this X

any vegetation which is already mature at the time any party
claiming a view impairment actually acquired the property shall
be exempt from . "Mature" versus "Maturing"
shall be defined by industry standards predominantly accepted
by arborists.
3. The burden of proof to show that any view is impaired shall
be upon the party claiming such impairment, and the standard
shall be by "clear and convincing evidence". Evidence shall be
weighted in the following order of priority:

a. Photographs;

b. Expert testimony; and lastly

c. Other evidence

(Ord. No. 333 (Measure B), 3-18-2013)
Editor's note—

Ord. No. 333 (Measure B) which added the provisions set out herein, was adopted
March 18, 2013, as a result of a vote of the electorate and thus cannot be changed
except by another vote. Said ordinance states, "This shall be

effective retroactively to the date was first made an Ordinance to the

15
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City of Rolling Hills."

TO BE DECIDED:

Section 17.26.100 Indemnification

1. Should the City be indemnified for its costs and expenses related to
litigation arising from view restoration orders? The Ordinance is silent

on this issue.

a. The Issue: The Ordinance grants residents a right to obtain a City
order resolving a view dispute. View impairment decisions are
adjudicatory City actions and therefore may be challenged in
Superior Court by way of a writ of mandamus. The City could
incur significant expenses in defending a lawsuit challenging a
view impairment decision. Currently, the Ordinance is silent as to
whether the City or the person seeking view restoration should
bear the costs of defending litigation challenging a City order
resolving a view dispute. In the few cases that have been filed, the

City has defended the litigation at City expense.

Option A: If complainants are required to indemnify the City and
reimburse its administrative and legal costs incurred in defending
litigation challenging a City order resolving a view dispute, the

primary benefit would be conserving the City’s limited resources.

16
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The primary challenge is that the additional financial risk could create

a hardship for some applicants, particularly those on fixed incomes.

Option B: The City shall bear its own costs in defending litigation
challenging a view restoration order. Since its adoption, the
Ordinance has not required indemnification of the City’s legal costs,
and the City has not been faced with an excessive number of lawsuits

challenging its view orders.

17
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Page 13: [1] Deleted Shahiedah Coates 11/24/14 11:29 AM
The implementation method provided for in this section may

be modified by the parties or in any final decision if grounds
exist to justify such a modification. In particular, the .
Committee may allocate the cost of restorative action if the
Committee finds that the tree or other vegetation constitutes
a safety hazard to the complainant or his property, and is
being maintained by the owner in disregard of the safety of
others, the owner may be required to pay one hundred
percent of the cost of correction.

If the owner is maintaining a hedge fifteen feet or more in height, the

Committee may allocate the cost of correction to the property owner,

provided that the owner of the land on which the hedge exists shall not be

required to pay more than twenty-five percent of the cost of such correction.
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RECOMMENDATION

At its regular meeting of June 25, the City Council directed that the Commission review
the City's View Ordinance (Municipal Code Sections 17.12.220 and 17.26) and consider
whether to recommend changes to the Ordinance in light of two recent contentious View
Ordinance proceedings {one of which is still pending) and an initiative petition seeking
amendment to the Ordinance that has recently qualified for the ballot. At this meeting, it
is recommended that the Planning Commission receive public comment on the subject
matter and inform staff whether it desires any additional documentation or answers to
specific questions. Time permitting, the Planning Commission may desire to begin
discussing the City’s existing ordinance in relation to possible modifications. Staff
recommends that this matter then be continued to a future meeting for further
consideration. Topics for consideration are listed below.

BACKGROUND

In March 1988, after 9 meetings and hearing approximately 93 public comments, the
Planning Commission recommended the City Council adopt an ordinance addressing
Views. The following June, after 5 meetings and approximately 22 additional public
comments, the City Council adopted the View Ordinance that in substantial form
remains the same today. Some of the residents who participated in the public process
24 years ago are the same residents who have recently expressed comments about
Views. Many of the issues and concerns, on both sides of the topic, also remain the
same,

Adoption of the View ordinance by the City Council reflected a value judgment that
Views are a significant feature of the community. Since the adoption of the ordinance,
the City has received thirteen (13) complaint applications, of which: three (3) were
resolved through mediation, two (2) were withdrawn and resolved privately, two (2)
outcomes are not known because the files are incomplete, two (2) were resolved by the
Committee on Trees and Views, and four (4) were appealed to and addressed by the
City Council. Of the six (6) total cases that went through the public process (Committee
on Trees and Views/City Council), it was found in one case that there was “no
significant view impairment”’ and thus, no action was directed. In two cases, a total of
eight (8) trees were identified for removal along with tree trimming. In two of the cases,
only tree trimming was directed. And, in the most recent case adjudicated by the
Committee, approximately 20% (22 trees) of the subject landscaping were identified for
removal, approximately 50% (55 trees) were subject to trimming and approximately
30% (31 trees) required no action. This case is currently on appeal to the City Council.
In only one instance has a party to a View proceeding challenged a final decision of the
City Council; that case is currently pending in Superior Court.

All the case files are available for public review at City Hall.
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REVIEW OF ORDINANCE MODELS'

A number of jurisdictions throughout the State have passed ordinances providing
protection for private views. The specific legislative approach taken varies rather
greatly from jurisdiction. Two view preservation ordinance models on either end of the
spectrum are the Tiburon Model, which provides for a private right of action for
enforcement, and the Rancho Palos Verdes model, which provides for a local agency
review and permitting system. Both models have been the subjects of published cases
in the Court of Appeals. Some other jurisdictions, like Sausalito and Laguna Beach,
have chosen a hybrid approach that are also discussed below.

1. Private Cause of Action—The Tiburon Model

The Town of Tiburon in Marin County has sought to preserve the views of its
homeowners by creating a privately enforceable right to "preserve views or sunlight
which existed at any time since they purchased or occupied a property from
unreasonable obstruction by the growth of trees." TMC § 15-1(a)(1).. Property owners
are therefore forbidden to allow their foliage to unreasonably block the protected views
of others, see § TMC 15-4(a), and homeowners are given standing to sue them if they
violate this rule. See § TMC 15-3.

This right is conditioned, however, upon the homeowner’s completion of several dispute
resolution attempts prior to litigation. Thus, a person who wants to require a neighbor to
trim, top, or remove foliage that has obstructed his or her view must first engage in
informal discussions with the neighbor to resolve the issue. See § TMC 15-9. Upon
proof that such talks have failed, the homeowner must attempt to engage his or her
neighbor in non-binding mediation.  If this should fail, he or she may then attempt to
engage in binding arbitration. See TMC § 15-11. Only if should this too fail, or the
foliage owner refuses to participate, is the homeowner authorized to litigate the issue.
See § TMC 15-12.

The Tiburon ordinance provides that all costs of mediation and arbitration are to be split
evenly between the complaining homeowner and the foliage owner, unless the parties
agree otherwise or permit the mediator or arbitrator to apportion the costs differently.
See TMC § 15-13. The costs of any eventual litigation are to be apportioned by the
judgment of the court or settlement agreement.  Lastly the cost of any restorative
action (i.e., trimming, topping, or removing offending foliage) is "[tlo be determined by
mutual agreement, or through mediation, arbitration, court judgment or settlement." id.
The result of the private litigation model and these provisions is that the city bears little if
any administrative costs in its attempt to preserve the right of its citizens to enjoy their
scenic views.

The primary advantage to a local government of the Tiburon model is financial.
Because it simply creates a privately enforceable right, it ideally achieves the goals of

1 Jenkins & Hogin provided staff the following information regarding the various types of view
preservation/restoration ordinances in place around the state.
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preserving and restoring views without greatly adding to a municipality’s administrative
or litigation costs. The costs of both resolving the issue and any restorative action are
instead bomn by the private parties. This results in an efficient outcome by encouraging
parties to enforce their rights under the ordinance only when they most value them,
thereby discouraging petty disputes.

The largest drawback to the Tiburon model is that a private enforcement mechanism
necessarily cedes control of local land use decisions to the courts because, although
the ordinance sets out specific standards for which foliage should be found to be
violating the law, see TMC § 15-8 (describing a preferred hierarchy of restorative
actions), the ultimate determination of rights and the extent of any required corrective
action will be made by a mediator, an arbitrator, or the court and not by the municipality.
The extent to which this is a real concern will necessarily vary on two conditions: the
extent to which a municipality wishes to control land uses in its jurisdiction, and the
scope of disputes arising under the newly created right. For example, a city may care
not to be involved in a simple dispute between two neighbors over a single pine tree.
The City of Westlake Village has taken a similar approach with its view preservation
ordinance.

2. Local Review & Permitting System - The RPV Model.

In contrast to the Tiburon Model, the City of Rancho Palos Verdes (RPV) has created
two view recovery procedures; one to “Preserve” views which existed at the time their
Ordinance became effective (November 1989) and the other procedure to “Restore” a
view that existed at the time the affected view lot was legally created. See generally
RPVMC § 17.02.040 et seq. The City’s Planning Commission administers the View
Restoration Permit process and with this process the homeowners are not given
standing to enforce any rights in private litigation. Under the View Preservation
Application process, foliage owners are required to maintain their foliage at the same
height that it was in November 1989 or thereafter and the burden of proof rests with the
property owners whose views have become significantly impaired. The RPV ordinance
also differs from the Tiburon model by accounting for the impact on protected views of
both new development as well as foliage growth. The system is thus bifurcated with
one procedure for reviewing height variance requests, and another for permits to
remove offending foliage.

The RPV system for issuing permits to remove foliage that blocks a protected view is
unique. Under the system, both for “Preservation” of view and “Restoration” of view a
resident or homeowner whose view has become impaired must first attempt to consuilt
with the foliage owner and, upon proof of failure to resolve the issue privately, may then
apply to the City. The City’s View Restoration Commission reviews applications for a
view restoration permit and City staff reviews applications for view preservation permit
under its code enforcement ability. Once an application is filed for view restoration, the
Commission then holds a noticed hearing on the matter and issues a permit to have the
foliage removed, altered, or replaced if it makes six findings, including that the foliage
significantly impairs a view from the applicant’s viewing area and that any change will
not cause an unreasonable infringement of the privacy of the occupants of the property
upon which the foliage is located. See RPVMC § 17.02.040(C)(2)(a) and RPVMC §
17.02.040(C)(2){(c). The applicant, follaae owner, or any other affected party may
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appeal this decision to the city council. See RPVMC § 17.02.040(C)(2)(g). Execution of
the permit is provided for as follows:

[T]he {planning] director shall send a notice to the property owner to trim, cull, lace or
otherwise cause the foliage to be reduced to sixteen feet or the ridge line of the
primary structure, whichever is lower, or such limit above that height which will
restore the view. The applicant shall be responsible for the expense of the foliage
removal and/or replacement ordered pursuant to this subsection only to the extent of
the lowest bid amount provided by contractors licensed to do such work in the city of
Rancho Palos Verdes and selected by the applicant. If after ninety calendar days
the foliage has not been removed, the city of Rancho Palos Verdes will authorize a
bonded tree service to trim, cull, lace or remove the identified foliage at the owner's
expense. After the initial trimming, culling, lacing or removal of the foliage, the
owner, at the owner's expense, shall be responsible for maintaining the foliage so
that the view restoration required by the view restoration permit is maintained. §
RPVMC 17.02.040(C)(2)(d).

The RPV ordinance’'s cost-shifting provision thus differs from the Tiburon mode! in
placing almost all the costs of restorative actions on the party asserting the right to a
protected view. It also differs in explicitly allowing the city agent to enter the premises
and complete the task if the foliage owner refuses to comply with the permit order.

The RPV model puts the city in the position of enforcing rights afforded by the view
preservation ordinance. Appointed members of the View Restoration Committee
determine which trees create an obstruction and what restorative measures are
involved, with the city council sitting as the forum for appeals. The degree of control
ceded to the courts is thus limited to mandamus review of city decisions.

This degree of local control necessarily comes at a price, however. First, although the
RPV model shifts the costs of restorative actions to the party asserting the view
restoration right, it costs a city money to establish and administer the permitting system.
It is possible, however, to recoup some administrative costs with permitting fees.
Second, such a system potentially subjects the city itself to litigation.

3. Hybrid Models—Laguna Beach and Sausalito

In between the purely private litigation established by the Tiburon Model and the wholly
municipal permitting scheme of the RPV model, there are a range of options available.
The cities of Laguna Beach and Sausalito have both opted to adopt the basic structure
of the Tiburon Model (reconciliation, mediation, arbitration, and litigation), but have
inserted local governmental action at some point prior to litigation.

Thus, in Laguna Beach a property owner is eligible to file a complaint/application in
order to preserve a reasonable amount of view which existed after either the property
acquisition date or the effective date of the ordinance, whichever is later, After the
complainant has unsuccessfully tried to resolve the issue on his or her own, the issue
must be presented to a Tree/View Review Equity Evaluation (TREE) Board prior to
attempts at mediation, arbitration, litigation. See Laguna Beach Municipal Code
(LBMC) § 12.16.060. The TREE Board holds a noticed hearing and issues findings as
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to whether the complainant's view is unreasonably blocked and if so what corrective
action should be taken. See LBMC § 12.16.080. The decision of the board is non-
binding, however, and participation in the hearing is not mandatory. A tree owner's
failure to participate may, however, be brought to the court's attention in any
subsequent litigation.

The Laguna Beach ordinance thus combines both the private litigation model of the
Tiburon ordinance and the municipal review of the RPV model. It may thus impose
more administrative costs on the city than the Tiburon model, but does not subject it to
further direct litigation.

Sausalito’s ordinance also follows the basic Tiburon model, but entails more municipal
involvement than the Laguna Beach ordinance. A property owner in Sausalito may file
an application for view preservation that existed at the time of purchase of the property.
The ordinance also is clear that the owner is eligible for a not a panoramic view. Like
the Tiburon model, the complainant must first attempt to resolve a view dispute through
informal meetings, mediation, and arbitration. See Sausalito Municipal Code (SMC) §
11.12.040(B). At the arbitration phase, however, the city's Trees and Views Committee
acts as the arbitrator at a noticed hearing, the outcome of which is binding on the
parties. See SMC § 11.12.040(B)(3). Sausalito’s ordinance further deviates from the
Tiburon model by requiring parties who forgo arbitration to solicit a Fact Finding and
Advisory Decision of the Trees and Views Committee before proceeding to litigation.
See SMC § 11.12.040(B)(4). Like the decision of Laguna Beach’s TREE Board, this
decision is non-binding, and either party may subsequently pursue litigation.  Unlike
the Laguna Beach ordinance, however, the Sausalito ordinance purports to create a
rebuttable presumption in such litigation that the decision of the Trees and Views
Committee is correct, thus shifting the burden to the party pursuing litigation to show
otherwise. The Sausalito ordinance, then, creates a private right of action but also
attempts to maintain a large degree of municipal control over the final view preservation
outcome by entrenching its opinion via arbitration or an advisory opinion combined with
a rebuttable presumption.

Generally speaking, considering the various options, the greater control a city wants to
exert over view preservation disputes, the greater the costs it will incur from
administration and litigation.



DISCUSSION —~ TOPICS FOR CONSIDERATION

Rolling Hills essentially has a hybrid View ordinance that aligns more closely with the
Rancho Palos Verdes model. For discussion of possible modifications to the ordinance,
the Planning Commission may want to:

1. Consider if the existing ordinance is appropriate for the community or, what
alternative model should be adopted? Should the City have a View ordinance?

2. Consider whether “restore” and “restorative action” should be defined more
clearly or replaced with another term.

3. Consider whether to modify the Ordinance by adding a time from which the view
is considered protected.

3. Address whether “view” should be defined as “corridor” views or panoramic views
or some other criteria.

4, Consider including a procedure to recover costs for completing CEQA review
when necessary;

5. Whether there is another mechanism for handling the funds rather than the
Complainant providing the funds to the homeowner to remove the trees;

6. Whether additional factors should be added to Rolling Hills Municipal Code {RH)
§ 17.26.060 to clarify the Committee’s discretion regarding how to apportion the costs of
initial removal and subsequent maintenance

7. Fix typographical error in RH § 17.26.010; the fourth sentence should read: “The
purpose of this chapter is to protect this important community asset by establishing
procedures for the protection of views and abatement of view obstructions created by
landscaping . . .”

8. Whether more than one viewing area should be considered for view preservation,
and if so, what criteria should be employed.

9. Consider whether the ordinance should require the complainant to indemnify the
City against any legal challenge.

10.  Should there be consideration of trees located on properties beyond the adjacent
property of the complaining party.
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OTHER RELATIVE INFORMATION

The City of Rolling Hills together with the rest of the Peninsula Cities has been
designated as a Very High Fire Hazard Severity Zone (VHFHSZ). As such, the Fire
Department is strongly recommending that Eucalyptus Trees and Pine Trees not be
planted and when possible removed. In addition, with every new development and
substantial addition, the Fire Department Forestry Division reviews landscaping plans
for “fuel modification zones” requiring that only certain plants be planted within certain
distances to a structure. Very few trees may be planted within one hundred feet of a
structure, which do not include Eucalyptus or Pine Trees.

Recognizing that views are a desirable asset of properties, the City has been placing a
condition on most of its discretionary approved cases which require that any new trees,
if a part of the landscaping scheme, be of a type that at maturity do not exceed the ridge
height of the structure.

FISCAL IMPACT

Corresponding with the new 2012/13 fiscal year, the complaint and processing fees for
a view impairment complaint was increased to more fully reflect the administrative cost
of providing the service. The current fee structure is reflected in the attached “complaint
application.”

If the City Council chooses a different model of enforcement, or chooses to require
indemnification from the property owner, the fiscal impacts from potential litigation could
be significantly decreased. Further, changes ultimately adopted by the City Council that
affect the City’s administrative procedures may result a modification to the fees.

NOTIFICATION

Notice of this meeting to inform the community was included in two City newsletters.
CONCLUSION

When the Planning Commission has identified specific changes it desires to consider as
modifications to the existing View ordinance, staff will prepare a Resolution for approval

recommending an ordinance modification to the City Council.

AD:hl
View Ordinance staff report.docx



Summary Matrix of View Ordinances

City | Beverly | Laguna | Rancho | Rolling | Sausalito | Tiburon | Relling
Hills Beach Palos Hills
Verdes | Estates

Components

Liability &
Indemnification
hrotecting Ci

City Summary Matrix of View Ordinances.doex
August 2012

33



THIS PAGE INTENTIONALLY LEFT BLANK

@)



. &, ) L/
‘ % # M’g % INCORPORATED JANUARY 24, 1857

NO. 2 PORTUGUESE BEND ROAD
ROLLING HILLS, CA 90274
(310) 377-1521
FAX (310) 377-7288

PLANNING COMMISSION
PUBLIC FORUM ON VIEW PRESERVATION

STAFF REPORT ATTACHMENT

#2
OTHER MUNICIPAL ORDINANCES



City of Beverly Hills

Article 1. Trousdale Estates View Restoration tl
10-8-101: Purpose And Intent
10-8-102: itions
10-8-103: Exemption
10-8-104: Procedures
-8-105: inuation O After
10-8-106: View Restorati I
10-8-107: Decisions Intended To Run With The Land: Disclosure

il e

1-—' ndsca ta

10-8-101: PURPOSE AND INTENT: 'j

The intent of this article is to restore and preserve certain views from substantial disruption by the growth of
privately owned trees, vegetation, or a combination thereof while providing for residential privacy and security;
maintaining the garden quality of the city; ensuring the safety and stability of the hillsides; and, acknowledging the
importance of trees and vegetation in the city as an integral part of a sustainable environment. It is the further intent
to establish a process by which residential property owners in Trousdale Estates may seck to restore and preserve
certain views, with an emphasis on early neighbor resolution of view restoration issues. It is also the intent of this
article to educate residents to consider the potential to block neighbors' views before planting foliage and in
maintaining foliage. It is not the intent of this article to create an expectation that any particular view or views would
be restored or preserved. (Ord. 11-0-2616, eff. 1-6-2012)

il

Unless the context otherwise requires, the definitions set forth in this section shall govem the construction of this
article:

10-8-102; DEFINITIONS:

ARBORIST: An individual certified as an arborist by the Intemational Society Of Arboriculture (ISA), or an
individual who is currently listed as a consulting arborist by the American Society Of Consulting Arborists (ASCA).

CITY ADVISORY OPINION: A nonbinding opinion rendered by the director of community development or his/her
designee, to a view owner who requests such an opinion and pays a fee as set by the city council.

DAMAGE: Any action which may cause death or significant injury to a tree, or which places the tree in a hazardous
condition or an irreversible state of decline. Such action may be taken by, but is not limited to, cutting, topping,
girdling, poisoning, trenching, grading, or excavating within the drip line of the tree.

FOLJAGE: The aggregate of leaves, branches and trunks of one or more plants. Trees and hedges, including hedges
that otherwise meet the standards of the zoning code, are included in the definition of foliage.

FOLIAGE OWNER: An owner of real property in Trousdale Estates upon which is located foliage that is subject to
an action filed pursuant to this article and which property is within five hundred feet (500") of a view owner's
property. "Foliage owner" shall reference one or more owners of the same property.

FORESTER: An individual licensed in California as a registered professional forester (RPF).

HEDGE: Shall have the same meaning as set forth in section 10-3-100 of this title.



LANDSCAPE ARCHITECT: A landscape architect registered by the state of California.

PRIMARY RESIDENTIAL STRUCTURE: The main structure or building on a site zoned for residential use and
used or occupied as a private one-family residence.

PROTECTABLE VIEW: A protectable view may include any view of the Los Angeles area basin from a "viewing
area” as defined in this section. The view of the Los Angeles area basin may include, but is not limited to, city lights
(Beverly Hills and other cities), ocean, and horizon. The term "protectable view" does not mean an unobstructed
panorama of all or any of the above. For purposes of this section, a protectable view shall be determined from a
point thirty six inches (36") above the finished grade of the viewing area.

PROTECTED VIEW: A protectable view that has been determined by the reviewing authority to merit restoration.

RESTORATIVE ACTION: Any specific steps taken affecting foliage that would result in the restoration or
preservation of & protected view.

SAFE HARBOR AREA: The area below a safe harbor plane,

SAFE HARBOR PLANE: A plane defined by points at the edge of view owner's level pad to points measured from
grade at the edge of an adjacent downslope foliage owner's principal building area that is farthest from the edge of
view owner's level pad located in a line of sight of a protectable view. The points of the plane on foliage owner's
property shall be at a height of one foot (1") above the height of the roof of the primary residential structure on
foliage owner's property, not to exceed a maximum height of fifteen feet (15) as measured from grade (see
illustration in section 10-8-103 of this chapter). If the downslope property is undeveloped, or if the upsiope
property's view is over the driveway or "pole” portion of a flag lot, then the maximum height of fifteen feet (15')
from grade shall apply.

For the purposes of this definition, the height of the roof of the primary residential structure excludes chimneys, stair
or elevator shafts, vent pipes, mechanical equipment, parapets, architectural features that extend above the primary
roof elevation, antennas, and other rooftop equipment. If the roof height varies, the height of the roof of the primary
residential strocture shall be the highest point of the roof of the primary structure.

For purposes of this definition, downslope and upslope properties separated by & public street shall be deemed to be
adjacent.

If a view owner's level pad is less than one foot (1') above the height of the roof of the primary residential structure
on foliage owner's property, then the safe harbor plane shall be defined as a plane above the foliage owner's level
pad at a height of one foot (1") above the height of the roof of the primary residential structure on foliage owner's
property.

TREE: A woody perennial plant, consisting usually of a single elongated main stem or trunk and many branches.

TREE SURVEY: A tree survey includes the following information for trees alleged to impair a view and all trees
within the vicinity of the alleged view impairing trees as determined by a landscape architect, arborist, or forester:
A. Species of each tree, based on scientific name, and the common name;
B. Tree identifying number and location recorded on a map;
C. Physical measurements of the tree such as height and circumference: tree circumference shall be measured on the
primary trunk at a height of four feet six inches (4'6") above natural grade;
D. Age of the tree;
E. Report of overall health and structural condition of the tree;
F. Life expectancy and suitability for preservation;
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G. Potential restorative actions to address trees alleged to disrupt a view, impact of such restorative actions on trees,
and long term maintenance activities to prevent future potential view disruption; and

H. Tree management recommendations.

The survey shall be signed or stamped by a registered landscape architect, arborist or forester.

If a foliage owner does not grant access to his/her property for the purpose of conducting a tree survey, a tree survey
report shall be prepared with as much of the above information as possible, using other information sources such as
photographs taken from other properties, satellite photographs from commercially available sources, public record
permit information for work petformed on foliage owner's property, and other similar information sources.

VIEW OWNER: Any owner or owners of real property in Trousdale Estates that has a protectable view and who
alleges that the growth of foliage located on a property within five hundred feet (500') of their property is cavsing
substantial disruption of a protectable view. "View owner" shall include one or mote owners of the same property.

VIEW RESTORATION GUIDELINES: Guidelines for implementation of the ordinance prepared by the
community development department, adopted by the planning commission, and made available to the public.

VIEW RESTORATION PROPERTY SURVEY: A survey completed by a certified professional, such as an ALTA
(American Land Title Association) survey, of view owner's site and foliage owner's site that may include calculation
of the "safe harbor plane” as defined in this article and any other information or calculations as may be of assistance
to a reviewing authority pursuant to this section,

If access to the foliage owner's property is necessary to complete the survey and the foliage owner does not grant
access to his/her property for the purpose of conducting the survey, a view restoration property survey report shall
be prepared using other information sources such as measurements taken from other properties, photographs taken
from other properties, satellite photographs from commercially available sources, public record permit information
for work performed on foliage owner's property, and other similar information sources.

VIEWING AREA: An area from which a protectable view is assessed, located on the level pad that contains the
primary residential structure. A viewing area shall be a room of the primary residential structure {excluding
hallways, laundry rooms, closets and garages), or a patio, deck or landscaped area adjacent to the primary residential
structure that does not extend beyond the level pad. There may be one or more viewing areas on a property. The
reviewing authority shall establish the viewing area or areas as part of its finding that the view owner has a
protectable view. The reviewing authority may designate a location as a viewing arca if, in the opinion of the
reviewing authority, an average resident would often observe a protectable view from that area. (Ord. 11-0-2616,
eff. 1-6-2012)

10-8-103: EXEMPTION: "—

The provisions of this article shall not apply to foliage where the highest point of the foliage is below a "safe harbor
plane™ as defined in this article. The exemption applies to foliage on foliage owner's property. Foliage shall be
maintained in accordance with all other requirements of this code, including landscape maintenance standards.

SAFE HARBOR AREA
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10-8-104: PROCEDURES: Q}

Except for violations of section 10-3-2616 of this title, complaints received by the city regarding foliage blocking
views in Trousdale Estates shall be addressed through the view restoration permit preapplication procedures in this
article. The procedures in this article will be augmented by the view restoration guidelines.

The procedures set forth below shall be followed in order for a view owner to pursue remedies available in this
article. More than one view owner may pursue remedies simultaneously with one or more foliage owners as
determined by the parties involved.

A. Parties’ Option To Enter Binding Arbitration; Effect Of Arbitration Decision: Nothing in this article is intended to
preclude interested parties from agreeing to resolve the dispute or disputes through binding arbitration, in which case
compliance with the procedures set forth in this section shall not be required. View owners who are subject to a
binding arbitration decision shall be precluded from. applying for a view restoration permit as to any foliage owner
who is a party to the binding arbitration decision.

B. Initial Neighbor Outreach:

1. If a view owner wishes to pursue remedies available in this article, the view owner shall notify each foliage owner
in writing of concerns regarding disruption of the view owner's protectable view by foliage on foliage owner's
property (the "initial neighbor outreach"). This initial neighbor outreach shall be on a form provided by the city in
the view restoration guidelines on file in the city, shall be signed by the view owner, and shall include a signed
statement from view owner that view owner or the view owner's representative shall offer to meet with each foliage
owner. The initial neighbor outreach notification shall clearly identify the remedy sought by view owner and include
a good faith estimate of the cost of the remedy, and an offer to pay that amount.

2. Agreement to participate in the initial neighbor outreach by each foliage owner shall be voluntary, but each
foliage owner shall have no more than thirty (30) days from service of written request to respond to the view owner,
unless foliage owner requests a ten (10) business day extension in writing or the response period is otherwise
extended by mutual agreement of the view owner and the folizge owner. Failure to respond shall be considered
rejection by the foliage owner. The initial neighbor outreach should be followed by discussions between view owner
and each foliage owner to attempt to reach a mutually agreeable solution.

3. If the view owner and a foliage owner are unable to resolve the matter, or if a foliage owner fails to respond to the
initial neighbor outreach, the view owner may proceed with a mediation process. To participate in the city sponsored
mediation process, the view owner shall submit to the city proof of the initial neighbor outreach in the form of 2
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certified letter and mailing receipt. If a foliage owner did not respond to the initial neighbor outreach, then the view
owner shall also provide an affidavit, signed under penalty of perjury, indicating the nonresponse of foliage owner.
4. If, pursuant to an agreement between the view owner and a foliage owner, the view owner or foliage owner may
damage or remove, or cause to be damaged or removed, any "protected tree” as defined in section 10-3-2900 of this
title, a tree removal permit must first be obtained in accordance with the requirements of section 10-3-2901 of this
title.

C. Mediation:

1. If the parties are unable to reach agreement through the initial neighbor outreach process and the view owner
wishes to pursue remedies available in this article, then, as a prerequisite, the view owner shall notify each foliage
owner of an offer to mediate. The notice shall be on a form provided by the city in the view restoration guidelines,
shall be signed by view owner, and shall include a signed statement from the view owner that the view owner or the
view owner's representative shall offer to meet with each potential foliage owner and a mediator. The notice shall
clearly identify the remedy sought by the view owner and include a good faith estimate of the cost of the remedy.

2. Acceptance of mediation by each foliage owner shall be voluntary, but each foliage owner shall have no more
than thirty (30) days from service of a written request for mediation to accept or reject the offer of mediation, unless
the foliage owner requests a ten (10) business day extension in writing or the response period is otherwise extended
by mutual agreement of the foliage owner and the view owner, Failure to respond shall be considered rejection.
Each mediation session may involve one or more view owners and one or more foliage owners at the discretion of
the parties involved.

3. The view owner and each foliage owner shall comply with requirements in the view restoration guidelines
regarding submittal of information to the mediator.

4. The mediator shall not have the power to issue binding orders for restorative action but shall strive to enable the
parties to resolve their dispute at this stage. If an agreement is reached between the parties as a result of mediation,
the mediator will encourage the participants to prepare, and can assist in the preparation of, a private agreement for
the parties to sign.

5. If the view owner and a foliage owner are unable to resclve the matter, or if a foliage owner fails to respond to the
mediation notice or to participate in the mediation process as prescribed in the view restoration guidelines, then the
view owner may proceed to file for a view restoration permit.

6. If, pursuant to an agreement between the view owner and a foliage owner, the view owner or foliage owner may
damage or remove, or cause to be damaged or removed, any "protected tree” as defined in section 10-3-2900 of this
title, a tree removal permit must first be obtained in accordance with the requirements of section 10-3-2901 of this
title.

D. City Advisory Opinion: A view owner may request a nonbinding advisory opinion at any time prior to the view
owner filing an application for a view restoration permit in accordance with the requirements of section 10-8-106 of
this chapter. If the view owner wishes to pursue the process set forth in section 10-8-106 of this chapter, the view
owner must wait twelve {12) months from receipt of the city advisory opinion to file a view restoration permit
application. (Ord. 11-0-2616, eff. 1-6-2012)

10-8-105: CONTINUATION OF PROCESS AFTER AGREEMENT: "

If the view owner and a foliage owner enter into a private agreement as a result of initial neighbor outreach or
mediation before the filing of a view restoration permit application, and that agreement is not adhered to by parties
to the agreement, the parties may pursue civil litigation; however, if the view owner wishes to pursue remedies
available in this article, then the view owner may continue with the preapplication process at the step after the step at
which the agreement was entered into, provided that less than two (2) years have passed since the date of the private
agreement. If the view owner wishes to pursue remedies available in this article and more than two (2) years have
passed since the date of the private agreement, then the view owner shall begin view restoration procedures with the
initial neighbor outreach. {(Ord. 11-0-2616, eff. 1-6-2012)
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10-8-106: VIEW RESTORATION PERMIT:



A. View Restoration Permit: After exhaustion of the prehearing steps set forth in section 10-8-104 of this chapter,
and upon application by a view owner in a form satisfactory to the director of planning 2nd community
development, the reviewing authority may issue a view restoration permit to a view owner with a protectable view
as defined in this article where the protectable view from a viewing area is substantially disrupted by "foliage" as
defined in this article and the reviewing authority makes all of the findings as set forth in this section.

B. Reviewing Authority: The reviewing authority for a view restoration permit application shall be the planning
commission. If a view restoration permit application includes review of a "protected tree" or trees as defined in
section 10-3-2900 of this title, then the reviewing authority may order the removal of the tree or trees pursuant to
section 10-3-2902 of this title as part of the restorative action required by a view restoration permit.

C. Application: Application for a view restoration permit shall be in writing on a form prescribed by the director of
community development and shall include, but not be limited to, the following information:

1. Proof that view owner has attempted or completed the following procedures as required in this section:

a. Initial neighbor ontreach; and

b. Mediation.

2. Identification of the specific remedy sought by view owner and an estimate of cost.

3. A view restoration property survey documenting that the subject foliage is on foliage owner's property, that the
foliage owner's property is within five hundred feet (500") of view owner's property, and the foliage is above the safe
harbor plane.

4. A tree survey,

If an applicant does not submit the necessary information and the application remains incomplete for six (6) months
after the city, in writing, deems the application incomplete, the director of community development shall deny the
application without prejudice, and shall provide notice to the applicant of that determination.

Once a complete application has been received, the city shall send a formal notice of the application to the foliage
owner including a copy of the application, a copy of the view restoration guidelines and a request for an invitation to
staff and the reviewing authority to visit foliage owner's property with foliage owner's authorization.

D. Verification Of Information: All applicants for a view restoration permit shall submit an affidavit, signed under
penaity of perjury, that the information provided in the application and other submitted documents is complete, true,
and accurate based on the applicants' knowledge and reasonable investigation.

E. Public Hearing Notice: The reviewing authority shalt hold a public hearing concerning each application for a
view restoration permit,

Notice of any hearing held pursuant to this section shall be mailed at least thirty (30) days prior to such hearing by
United States mail, postage paid to the applicant and all owners and residential occupants of property within five
hundred feet (500") of the view owner's and foliage owner's properties, as shown on the latest equalized assessment
roll.

F. Public Hearing: The director of community development or the reviewing authority may, at its discretion, require
the review or additional review of any view restoration case by a qualified soils engineer, landscape architect,
arborist, or other appropriate professional, based on the specific conditions of foliage owner's property. Foliage
owner authorization shalt be required prior to accessing the foliage owner's property. If foliage owner does not
permit access to foliage owner's property, the reviewing authority shall review the case using other information as
may be available, including information provided by the view owner.

G. Restrictions And Conditions: In approving a view restoration permit, the reviewing authority may impose such
restrictions or conditions, including restorative action, as it deems necessary or proper to restore a protected view;



protect the foliage owner's reasonable enjoyment of its property; protect the public health, safety and welfare; or any
combination thereof.

H. Appeals; Effective Date: Any decision of the planning commission made pursuant to this section may be
appealed to the city council by view owner or foliage owner pursuant to the provisions set forth in title 1, chapter 4,
article 1 of this code. The appeal period shall commence at the date of mailing of the notice of decision.

Any decision of the planning commission made pursiant to this section takes effect fourteen (14) days from the
issuance of a notice of decision unless an appeal is filed. If appealed, then the effective day is the date on which the
city council acts.

I. Findings:

1. The reviewing authority may issue a view restoration permit to remove or alter foliage on any lot that is all or
partly within five hundred feet (500" of a view owner's property if it makes all of the following findings:

a. The view owner has a protectable view. The reviewing authority shall determine the viewing area or areas in order
to make this finding.

b. The view owner has substantially complied with the initial neighbor outreach and mediation procedures of this
article.

¢. The view owner’s protectable view is substantially disrupted by foliage on foliage owner's property that is not
exempt under section 10-8-103 of this chapter. The following criteria shall be considered in determining whether or
not a protectable view is substantially disrupted:

(1) Foliage Position Within A Protectable View: Foliage located in the center of a protectable view is more likely to
be found to substantially disrupt a view than foliage located on the protectable view's periphery.

(2) Foliage Size And Density: Foliage that by virtue of its size and density obstructs a large portion of a protectable
view is more likely to be found to substantially disrupt the view than is foliage that obstructs only a small portion of
the protectable view. Trees located in close proximity to each other and maintained in such a way as to collectively
form an uninterrupted "green barrier* are more likely to be found to substantially disrupt a view than are individual
trees.

(3) View Diminished By Other Factors: The extent to which the view has been or is diminished by other factors
such that removal of the foliage at issue will not substantially restore the protectable view. Other factors that may be
considered include, but are not limited to, permitted structures, and foliage that is not on a private property within
five hundred feet (500") of the view owner's property.

d. With respect to any tree protected pursuant to section 10-3-2902 of this title, removal of the tree will not:

(1) Adversely affect the neighboring properties or the general welfare or safety of the surrounding area; or

(2) Adversely affect the garden quality of the city.

2. The reviewing authority may allow foliage to substantially disrupt a protectable view if the reviewing authority
makes one ot more of the following findings:

a. The foliage is important to the integrity of an existing landscape plan.

b. Alteration of the foliage will unreasonably impact the privacy and security of the foliage owner.

c. Alteration of the foliage will have a substantial adverse impact on stability of a hillside, drainage, or erosion
control.

d. Restoration of the protectable view would not substantially enhance a reasonable person's enjoyment of the view
owner's property taken as a whole.

J. Restorative Action: The reviewing authority may, through issuance of a view restoration permit, require
restorative action on foliage owner's property. All restorative action must be performed by a licensed and bonded
tree or landscape service unless mutually agreed upon by the view owner and the foliage owner. Restorative action
may include, but is not limited to, the following:

1. Trimming, culling, lacing, or reducing foliage to a height or width to be determined by the reviewing authority but
not below the safe harbor plane.

2. Requiring the complete removal of the foliage when the reviewing authority finds that the trimming, culling,
lacing, or reduction of the foliage is likely to kill the foliagten the public health, safety, or public welfare, or



will destroy the aesthetic value of the foliage that is to be pruned or reduced. Removal of a healthy tree not on a list
of nuisance trees maintained by the city is to be avoided unless the reviewing authority determines such removal is
necessary to avoid substantial disruption of a protected view,

3. Requiring replacement foliage when the reviewing authority finds that removal without replacement will cause a
substantial adverse impact on one or more of: a) the public health, safety and welfare; b) the privacy of the property
owner; c) shade provided to the dwelling or property; d) the energy efficiency of the dwelling; ¢) the stability of the
hillside; f) the health or viability of the remaining landscaping; or g) the integrity of the landscape plan.

K. Notice Of Decision:

1. Written Decision Required: The action taken by the reviewing authority shall be set forth in writing.

2. Notice Of Decision: Within five (5) days after the issuance of a decision by the reviewing authority, the director
of community development shall cause a copy of the decision to be mailed through the United States mail, postage
prepaid, to each of the following persons:

a. The view owner, using the mailing address set forth in the application;

b. Each foliage owner that is named on the application, as listed on a current tax assessor's roll and to the occupant
of the foliage owner's property if the foliage owner's address is different than the property on which the foliage is
located.

The failure of the person addressed to receive a copy of the decision shall not affect the validity or effectiveness of
any decision.

L. Indemnification: View owner shall defend, indemnify and hold harmless the city, its agents, officers, attoreys
and employees from any claim, action or proceeding (collectively "action") against the city or its agents, officers,
attomneys or employees to attack, set aside, void or annul the entitlements that may be granted by the city through
issuance of a view restoration permit, and for any and all costs incurred in enforcing the view restoration permit,
except for those costs of enforcement as the city may recover from a foliage owner. Indemnitor shall reimbusse the
city for any court costs and attorney fees that the city may be required by a court to pay as a result of such action.
City may, at its sole and absolute discretion: 1) participate in the defense of such action undertaken by view owner,
or 2) retain separate counsel whose attorney fees and costs shall be paid by view owner. Such participation in the
defense of such action or the retention of separate counsel by the city shall not relieve view owner's obligations
under this provision, The city shall promptly notify the view owner of any such action. '

View owner shall indemnify the city against any and all claims resulting from the issuance, defense,
implementation, or enforcement of the view restoration permit. (Ord. 11-0-2616, eff, 1-6-2012)

i

10-8-107: DECISIONS INTENDED TO RUN WITH THE LAND; DISCLOSURE: ™

Decisions regarding view restoration shall be binding on all current and future owners of view owner's property and
foliage owner's property, and such decisions must be disclosed by each owner to subsequent owners of the property.
{Ord. 11-0-2616, eff. 1-6-2012)

10-8-108: PRIVATE RIGHT OF ACTION; SUBSEQUENT ENFORCEMENT BY VIEW OWNER AND

¢

ATTORNEY FEES: ™

The city shall take such action, as appropriate, to ensure initial compliance with a view restoration permit. After an
initial determination by the city that a foliage owner has complied with a view restoration permit, any further dispute
regarding the foliage owner's compliance with the view restoration permit shall be resolved by a civil action initiated
by the view owner,

At any time, before or after an initial determination of compliance with a view restoration permit by the city, any
view owner may sue in Los Angeles superior court to enjoin violation of, or compel compliance with, a view
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restoration permit. The prevailing party in any such civil action between a view owner and a foliage owner shall be
entitled to recover its reasonable attorney fees and costs incurred in the litigation. (Ord. 11-0-2616, eff. 1-6-2012)

10-8-109: LANDSCAPE STANDARDS: t‘

The view restoration guidelines shall include landscape standards that include a list of nuisance trees that should not
be planted in hillside view areas. (Ord, 11-0-2616, eff. 1-6-2012)
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10-8-110;: APPORTIONMENT OF COSTS:

1t is the intent that procedural fees referenced in this section shall reflect the actual cost of administrative activities
required of the city to implement this article. Additional clarification of fees and costs may be included in the view
restoration guidelines.

A. Initial Neighbor Outreach:

1. Procedural Costs: Any costs associated with obtaining information, mailing the required notice, or preparing an
agreement shall be borne by the view owner. The view owner shali pay the cost of & view restoration property
survey or tree survey if such a survey is completed.

2. Restorative Action; The cost of restorative action agreed upon by the view owner and the foliage owner shall be
bome by the view owner unless otherwise agreed to by the foliage owner.

3. Maintenance Costs: The cost of subsequent maintenance of foliage on the foliage owner's property shall be
allocated as agreed upon by the parties.

B. Mediation:

1. Procedural Costs: Any costs associated with obtaining information, mailing the required notice, or preparing an
agreement shall be borne by the view owner. The view owner shall pay the cost of a view restoration property
survey or tree survey if such a survey is completed.

2. Restorative Action: The cost of restorative action agreed upon by the view owner and the foliage owner shall be
borne by the view owner unless otherwise agreed to by the parties.

3. Maintenance Costs: The cost of subsequent maintenance of foliage on the foliage owner's property shall be

allocated as agreed upon by the parties.

C. View Restoration Permit With Public Hearing:

1. Procedural Costs: View owner shall bear the cost of application fees and other application costs including the
view restoration property survey and tree survey and the cost of any other information requested by the reviewing
authority.

2. Restorative Action:

a. The foliage owner shall pay one hundred percent (100%) of the cost of restorative action if the foliage owner did
not participate in mediation and the reviewing authority finds restorative action is required.

b. The view owner and foliage owner shall each pay fifty percent (50%) of the cost of restorative action if the
foliage owner participated in mediation and the reviewing authority finds restorative action is required.

3. Maintenance After Initial Restorative Action: The foliage owner shall pay for subsequent maintenance of the
foliage consistent with the view restoration permit.

D. Appeal To City Council:

1. Procedural Costs: Appellant shall bear the costs of the appeal application including the appeal fee, public notice
cost, and any other application costs.

2. Restorative Action: The cost of restorative action resulting from an appeal to the city council shall be apportioned
in the same way as the cost of restorative action pursuant to a decision by the planning commission.

3, Maintenance After Initial Restorative Action: The foliage owner shall pay for subsequent maintenance of the
foliage consistent with the view restoration permit. (Ord. 11-0-2616, eff. 1-6-2012)
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City of Laguna Beach

Chapter 12.16 VIEW PRESERVATION

* Prior ordinance history: Ords. 1335 and 1344.
12.1 indin

The city council finds and declares as follows: .

(1 Both views and trees/vegetation contribute to the aesthetic value, quality of life, ambiance and
economic value of properties within the city. Similarly, access to sunlight across property lines contributes to the
health and well being of community members, enhances property values and provides an opportunity to utilize solar
energy. Utilization of passive solar energy reduces air pollution, visual blight and ill health.

{2) Views, whether of the Pacific Ocean, islands, the surrounding hillsides and canyons or other
natural and manmade landmarks produce a variety of significant and tangible benefits for both residents and visitors.
Views contribute to the aesthetic visual environment of the community by providing scenic vistas and inspiring
distinctive architectural design. Views contribute to property values.

3) Trees and vegetation produce a wide variety of significant psychological and tangible benefits for
both residents and visitors to the community, Trees and vegetation provide privacy, modify temperatures, screcn
winds, replenish oxygen to the atmosphere, maintain soil moisture, mitigate soil erosion and provide wildlife habitat.
Trees and vegetation contribute to the visual environment and acsthetics by blending, buffering and reducing the
scale and mass of architecture. Trees and vegetation within the city provide botanical variety and a sense of history.
Trees and vegetation also create shade and visual screens and provide a buffer between different land uses. Trees
contribute to property values.

C)) The benefits derived from views, trees/vegetation and sunlight may come into conflict. The
planting of trees and other vegetation and their subsequent growth, particularly when such trees are not properly
maintained, can produce unintended harmful effects both on the property on which they are planted and/or on

‘neighboring properties. It is, therefore, in the interest of the public health, safety and welfare to:

(a) Recognize that every real property owner in the city is entitled to a process to resolve conflicts that
negatively impact view equity, in order to preserve a reasonable amount of the view and/or sunlight benefiting such
real property which exist after either the property acquisition date or the effective date of the ordinance codified in
this chapter, whichever is later; and

(b Establish procedures and evaluation criteria for the resolution of view and/or sunlight claims so as
to provide a reasonable balance between trees/vegetation, privacy and views and/or sunlight related values. (Ord.
1430 § 1 (part), 2003).

The intent and purpose of this chapter is to:

(1) Recognize and establish a process by which real property owners may preserve view equity and/or
sunlight access within the immediate vicinity of their property as set forth in Section 12.16.040;

) Establish procedures and evaluation criteria by which real property owners may seck resolution of
such view equity and/or sunlight access disputes;

(3) Discourage ill-considered damage to trees/ vegetation and promote proper landscaping
establishment and maintenance.

It is not the intent and purpose of this chapter for the city to create either a covenant running with the land
(for example, CC&R’s or deed restriction) or an equitable servitude (for example, easement or license). (Ord. 1430

§ 1 (part), 2003).

12.16.03 itions.
For the purpose of this chapter, the meaning and construction of words and phrases hereinafier set forth

shall apply:



“Alter” means to take action that changes the tree or vegetation, including but not limited to extensive
pruning of the canopy area, topping, cutting, girdling, interfering with the water supply, applying chemicals or re-
grading around the feeder root zone of the tree or vegetation.

“Arbitration” means a voluntary legal procedure for settling disputes and leading to a final and binding
determination of rights of parties, usually consisting of a hearing before an arbitrator where all relevant evidence
may be freely admitted as set forth in California Code of Civil Procedure Section 1280 et seq.

“Arbitrator” means a mutually agreed upon neutral third party professional intermediary who conducts a
hearing process, and who hears testimony, considers evidence and makes binding decisions for the disputing parties.
The arbitrator may be chosen from a list available from the city of qualified and professionally trained
(arbitrators/mediators), including but not limited to members of the American Association of Arbitrators and
professionals associated with the Orange County Judicial Arbitration and Mediation Service.

“ Arborist, certified” means a person who has passed a serics of tests by the International Society of
Arboriculture (ISA), is governed by ISA's professional code of ethics and possesses the technical competence
through experience and related training to provide for or supervise the management of trees and other woody plants.

“Authorized agent” means a person, as defined herein, who has been designated and approved in writing by
the property owner of record to act on histher behalf in matters pertaining to the processing of a view equity and/or
sunlight claim as outlined in this chapter.

“Canopy” means the umbrella-like structure created by the over-head leaves and branches of a tree which
create a sheltered area below.

“City” means the city of Laguna Beach.

“City maintained trees” means trees which are specifically designated for maintenance by the city council,
“City maintained trees” include heritage trees which are located in the unimproved portion of a dedicated and
accepted street right-of-way easement and for which the real property owner has requested and given written
permission for the city to maintain.

“City property” means any real property of which the city is the fee simple owner of record.

“Claim, view equity and/or sunlight” means documentation, as set forth in Section 12.16.050, that outlines
the basis of view equity and/or sunlight access diminishment and the specific restoration action that is being sought.

“Complainant” means any property owner, group of property owners or authorized agent who allege that
tree(s)/vegetation located within the immediate vicinity of their property as set forth in Section 12.16.040 is causing
unreasonable obstruction of the view and/or sunlight access benefiting such real property.

“Crown” means the rounded top of the tree.

“Crown reduction/shaping” means a method of comprehensive pruning that reduces a trec’s height and/or
spread. Crown reduction entails the reduction of the top, sides or individual limbs by means of removal of leaders or
the longest portion of limbs to a lateral large enough to assume the terminal. The diagram that follows is illustrative
of “crown reduction/shaping” within the meaning of this chapter.

D



Crown Reduction/Shaping

“Destroy” means to kill or take action that endangers the health or vigor of a tree or vegetation, including,
but not limited to, cutting, girdling, interfering with the water supply, applying chemicals or re-grading around the
base of the trunk.

“Director” means the director of the city community development department.

“Heading back” means the overall reduction of the mass of a tree by modification to major limbs. The
diagram that follows is illustrative of “heading back” within the meaning of this chapter.
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Heading Back

“Heritage trec” means any tree or stand of trees that have been placed on the heritage tree list by the city
council, pursaant to Chapter 12.08 of this code.

“Lacing” means a comprehensive method of pruning that systematically and sensitively removes excess
foliage and improves the structure of the tree. The diagram that follows is illustrative of “lacing™ within the meaning
of this chapter.



Before and After
Lacing

“Landscape consultant” means a landscape professional hired by the city to provide advice and information
regarding landscape plans, view equity and/or sunlight claims, and landscaping techniques and maintenance
procedures.

“Maintenance pruning” means pruning with the primary objective of maintaining or improving tree health
and structure; includes “crown reduction/shaping” or “lacing,” but not ordinarily “topping” or “heading back.”

“Mediator” means a neutral, objective third party professional negotiator/facilitator to help disputing parties
reach a mutually satisfactory solution regarding a view equity and/or sunlight claim. The mediator shall be chosen
from a list available from the city of qualified and professionally trained (arbitrators/mediators), including but not
limited to members of the American Association of Arbitrators and professionals associated with the Orange County
Judicial Arbitration and Mediation Service.

“Obstruction” means the blocking or diminishment of a view and/or sunlight access attributable to growth,
improper maintenance or location of trees and/or vegetation.

“Person” means any individual, individuals, corporation, partnership, firm or other legal entity.

“Preservation action” means any specific steps taken affecting trees or vegetation that would result in the
preservation of view equity and/or sunlight access across property lines.

“Pruning” means the removal of plant material from a tree/vegetation.

“Real property” means rights or interests of ownership of land and all appurtenances to the land including
buildings, fixtures, vegetation and improvements erected upon, planted or affixed to the land.

“Severe pruning” means the cutting of branches and/or trunk of a tree in a manner which substantially
reduces the overall size of the tree or destroys the existing symmetrical appearance or natural shape of the tree and
which results in the removal of main lateral branches leaving the trunk and branches of the tree in a stub appearance.
“Topping” and “heading back” as defined herein are considered to be severe pruning.

“Stand thinning” means the selective removal of a portion of trees from a grove of trees.

“Street” means the portion of a right-of-way easement used for public purposes, such as roadway
improvements, curbs, gutters and sidewalks, dedicated to the city, and formally accepted by the city into the city
public street system for maintenance purposes.

“Sunlight” means the availability or access to light from the sun across property lines.



“Topping” means eliminating the upper portion of the trunk or main leader of a tree.

“Tree” means any woody perennial vegetation that generally has a single trunk and reaches a height of at
least eight feet at maturity.

“Tree/vegetation owner” means any person owning real property in the city whereon tree(s) and/or
vegetation is located.

“Vegetation” means all types of plants, bushes, hedges and shrubs, including trees.

“View"” means a vista of features, inclading but not limited to bodies of water, beaches, coastline, islands,
skylines, ridges, hillside terrain, canyons, geologic features and landmarks. The term “view” does not mean an
unobstructed panorama of these features.

“View equity” means achievement of a fair, reasonable, and balanced accommodation of views and
competing obstructions (such as structures, trees and/or vegetation), privacy and the use and enjoyment of property.
When reasonably possible and feasible, development, including its landscaping, shall be designed to preserve views
from and sunlight to neighboring properties without denying the subject property the reasonable opportunity to
develop as described and illustrated in the city’s design guidelines.

“Vista pruning” means the selective thinning of framework limbs or specific areas of the crown of a tree to
allow a view from a specific point. (Ord. 1430 § 1 (part), 2003).

12.16.040 Vi . i light claim limitati _

Subject to the other provisions of this chapter, a real property owner in the city may initiate the claim
resolution process as outlined in Section 12.16.060. However, a claim for preserving view equity and/or sunlight
access may only be made regarding any tree/vegetation located on real property, as defined herein, which is within
five hundred feet from the complainant’s real property boundary, and if a claim has not been initiated against that
real property by the complainant or any other real property owner within the last two years.

Requests for view equity and/or sunlight preservation action with regard to any tree and/or vegetation
located on city property, parks and for city maintained trees may only be initiated as outlined in Section 12.04.070
of this code.

Requests for view equity and/or sunlight preservation action with regard to any heritage tree not maintained
by the city, may only be initiated as outlined in Section 12.08.070 of this code. (Ord. 1430 § 1 (part), 2003).

12.16.050 Vi 1 light clai

A claim to preserve view equity and/or sunlight shall consist of all of the following:

(1) A description of the nature and extent of the alleged obstruction, including pertinent and
corroborating evidence. Evidence may include, but is not limited to, documented and dated photographic prints,
negatives, slides and written testimony from residents living in the area. Such evidence must show the extent to
which the view and/or sunlight access has been diminished by trees and/or vegetation;

2) The location of all trees and/or vegetation alleged to cause the obstruction, the address of the
property upon which the trees and/or vegetation are located, and the present tree/vegetation owner’s name and
address;

{3 Specific view equity and/or sunlight preservation actions proposed by the complainant to resolve
the allegedly unreasonable obstruction;

{4) Evidence that initial discussion as described in Section 12.16.070 has been made and has failed.
Evidence may include, but is not limited to, copies of receipts for certified or registered mail correspondence;

{3 Evidence confinning the ownership and the date of acquisition of the complainant’s property.
(Ord. 1430 § 1 (part), 2003).

-
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The complainant shall follow the process established by this chapter in seeking preservation of view equity
and/or sunlight access. First, the complainant must complete the “initial discussion” process described in Section
12.16.070. Second, if that process does not yield a result mutually satisfactory to the complainant and the
tree/vegetation owner, then the complainant may file a view equity and/or sunlight claim with the city and request
mediation, as described in Section 12.16.080. If the tree/vegetation owner does not participate in mediation or if
mediation is unsuccessful in resolving the claim, then the complainant may pursue resolution by arbitration, as set
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forth in Sections 12.16.090. If arbitration is not chosen by the complainant, accepted by the tree/vegetation owner or
is unsuccessful in resolving the claim, the complainant may initiate litigation as described in Section 12.16.100.
(Ord. 1430 § 1 (part), 2003).

A complainant who believes that a tree or vegetation which has grown on another person’s property has
cansed unreasonable obstruction of view equity and/or sunlight access from the complainant’s property, shall first
notify the tree/vegetation owner of such concems. The notification shall request personal discussions to enable the
complainant and tree/vegetation owner to attempt to reach a mutually agreeable solution, and shall be followed-up in
writing. The notification shall include a copy of the view preservation ordinance (Chapter 12.16 of this code),
available from the city. The complainant shall invite the tree/vegetation owner to view the alleged obstruction from
the complainant’s property, and the tree/vegetation owner is urged to invite the complainant to view the situation
from his/her property. Failure of the tree/vegetation owner to respond to the written request for initial discussion
within forty-five days from the date of delivery shall be deemed formal refusal by the tree/vegetation owner.

If the parties do not agree as to the existence and nature of the complainant’s obstruction and {o the
appropriate preservation action or initial discussion is refused, the complainant may proceed with the subsequent
claim resolution process outlined in Section 12.16.060. (Ord. 1430 § 1 (part), 2003).

16

If the initial discassion, as outlined in Section 12.16.070 fails to achieve agreement between the
treefvegetation owner and the complainant, the complainant may file a written view equity and/or sunlight claim
with the city requesting mediation. Upon receiving the written claim and processing fee, in the amount established
by resolution of the city council, city staff shall prepare and send by certified mail to the tree/vegetation owner, a
copy of the written claim and a notice requesting that the tree/vegetation owner accept participation in a mediation
process to attempt to resolve the claim for preservation of view equity and/or sunlight access. Acceptance of
mediation by the tree/vegetation owner shall be voluntary. However, the failure of the tree/vegetation owner to
participate in mediation shall result in the burden of proof being shifted from the complainant to the tree/vegetation
owner in the event of subsequent arbitration and/or Ktigation. The notice shall inform the tree-vegetation owner of
this consequence of non-participation. The notice shall also inform the tree/vegetation owner that a failure to
respond to the notice requesting mediation within forty-five days from the date of delivery shall be deemed formal
refusal of the mediation process by the tree/vegetation owner.

If the tree/vegetation owner agrees to participate in a mediation process, the complainant shall then pay the
fee established by resolution of the city council for the mediation process, including review by a certified arborist. In
the event that the parties are unable to choose a mediator from an approved list of professional mediators, city staff
shall randomly select a mediator from the list. The city staff, in consultation with the mediator, shall establish a date
for mediation, and a written notice of the mediation hearing date shall be sent to each party by certified mail.

The mediator shall be guided by the provisions of this chapter, including the claim evaluation criteria and
the hierarchy of preservation actions set forth in Sections 12.16.120 and 12.16.130, respectively, in attempting to
resolve the view equity and/or sunlight claim. The mediator shall also consider recommendations of the city’s
landscape consultant and/or certified arborist regarding landscape techniques and/or maintenance procedures.

The role of the mediator shall be advisory in nature and shall not be binding in establishing the preservation
of view equity and/or sunlight access. Any agreement reached between the two parties as a result of the mediation
process described herein shall be reduced to writing and signed by the mediator and all of the parties, and two copies
shall be submitted to the director of community development. The cost of mediation, including review by a certified
arborist, shall be paid initially by the complainant, provided, however, that the ultimate responsibility for such cost
may subsequently be modified either by mutual agreement of the parties or by a determination of the mediator as to
a just and reasonable allocation of the responsibility. (Ord. 1430 § 1 (part), 2003}.

12.1 jfrati

If the initial discussion under Section 12.16.070 and mediation under Section 12.16.080 fail to achieve
agreement between the tree/vegetation owner and the complainant, the complainant may send to the tree/vegetation
owner a request to participate in a binding arbitration process. Acceptance of arbitration by the tree/vegetation
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owner shall be voluntary. However, the failure of the tree/vegetation owner to participate in the binding arbitration
process shail result in the burden of proof being shifted from the complainant to the iree/vegetation owner in the
event of subsequent litigation. The notice shall inform the tree/vegetation owner of this consequence of non-
participation. The tree/vegetation owner shall have forty-five days from delivery of the notice to either accept or
decline arbitration. Failure to respond within forty-five days shall be deemed formal refusal of arbitration. If
accepted, the parties shall agree in writing to the selection of an individual arbitrator, which may be chosen from a
list of professional arbitrators available from the city, within thirty days of such acceptance. If the parties do not
agree on a specific arbitrator within thirty days, either party may petition a court of competent jurisdiction to appoint
an arbitrator.

The arbitrator shall be guided by the provisions of this chapter, including the claim evaluation criteria and
the hierarchy of preservation actions set forth in Sections 12.16.120 and 12.16.130, respectively, in attempting to
help resolve the view equity and/or sunlight claim, and shall submit a complete written decision to the complainant
and the tree/vegetation owner. Any decision of the arbitrator shall be enforceable pursuant to the provisions of
California Code of Civil Procedure Section 1285 et seq., and two copies of the decision shall be submitted to the
director of community development.

The costs of arbitration shall be paid initially by the complainant, provided, however, that the ultimate
responsibility for such costs may subsequently be modified either by mutual agreement of the parties or by a
determination of the arbitrator as to a just and reasonable allocation of the responsibility. (Ord. 1430 § 1 (part),
2003).

2.16.1
If a complainant has been nnsuccessful in attempting to obtain agreement under Section 12.16.070 and
afterwards by Sections 12.16.080 and 12.16.090, the complainant may initiate civil action in a court of competent
jurisdiction for resolution of his/her view equity and/or sunlight claim under the provisions of this chapter. In such
event, the complainant shall provide two copies of the filed complaint to the director of community development.
(Ord. 1430 § 1 (part), 2003}.

12.16.110 Preservation action limitations.

Except as otherwise authorized by law, no tree and/or vegetation on real property owned or controlled by
another person may be removed, destroyed or altered unless the complainant either enters into a written agreement
with the tree/vegetation owner or obtains an arbitration award or judicial decision specifying, in detail, the nature
and timing of the preservation action and the parties responsible for performing such action. (Ord. 1430 § 1 (part),
2003).

) pnd/or sunlight Cian evajuation Crteria

In evaluating a view equity and/or sunlight claim, the following unranked criteria shall be considered:

(D The vantage point(s) from which the view and/or sunlight is obtained or received;

(2) The extent of the view and/or sunlight obstruction;

{3) The quality of the view and/or sunlight access, including the existence of landmarks or other
unique view features, and/or the extent to which these views and/or sunlight access are blocked by tree(s) and/or
vegetation;

4) The extent to which the view and/or sunlight access is diminished by factors other than tree(s)
and/or vegetation;

(5) The extent to which the tree(s) and/or vegetation have grown to obscure the enjoyment of view
and/or sunlight access from the complainant’s property;

()] The number of existing trees or amount of vegetation in the area, the number of healthy trees that
a given parcel of land will support, and the current effects of the tree(s) and their removal on the neighboring
vegetation;

(M The extent to which the tree(s) and/or vegetation provide:

(a) Screening or privacy,

(b) Energy conservation and/or climate control,
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(e Soil stability, as measured by soil structure, degree of slope and extent of the tree’s root system
when a tree is proposed to be removed,

(d) Acesthetics,

{e) Community/neighborhood quality, value or significance,

) Shade,

{g) Historical context due to the age of the tree/vegetation,

(h) Rare and interesting botanical species,

(i) Habitat value for wildlife, and

4] Blending, buffering or reduction in the scale and mass of architecture.

8 The date the claimant purchased his/her property;

)] The date the tree/vegetation owner purchased his/her property. (Ord. 1430 § 1 (part), 2003).

n

View equity and/or sunlight preservation actions must be consistent with all other provisions of this
chapter. The practices of tree/vegetation establishment and maintenance outlined in the city’s landscape and scenic
highways resource document shall be referred to in establishing preservation actions. Severe pruning should be
avoided due to the damage such practice causes to the tree’s form and health. Preservation actions may include, but
are not limited to the following, in order of preference:

(1) Lacing. Lacing is the most preferable pruning technique that removes excess foliage and can
improve the structure of the tree.

2 Vista Pruning. Vista pruning of branches may be utilized where possible, if it does not adversely
affect the tree’s growth pattern or health. Topping should not be done to accomplish vista pruning.

3} Crown Reduction. Crown reduction is preferable to topping or tree removal, if it is determined that
the impact of crown reduction does not destroy the visual proportions of the tree, adversely affect the tree’s growth
pattern or health, or otherwise constitute a detriment to the tree(s) in question.

()] Stand Thinning. The removal of a portion of the total number of trees from a grove of trees,
without any replacement plantings.

()] Topping. Eliminating the upper portion of a tree’s trunk or main leader. Topping is only to be
permitted for trees specifically planted and maintained as a hedge, espalier, bonsai or in pollard form and if
restoration actions (1) through (4) of this section will not accomplish the determined restoration and the subsequent
growth characteristics will not create a future obstruction of greater proportions,

(6) Heading Back. Eliminating the outer extent of the major branches throughout the tree. Heading
back is only to be permitted for trees specifically planted and maintained as a hedge, espalier, bonsai or in pollard
form and if restoration actions (1) through (5) of this section will not accomplish the determined restoration and the
subsequent growth characteristics will not create a future obstruction of greater proportions.

()] Tree/Vegetation Removal, Tree and/or vegetation removal, which may be considered when the
above-mentioned restoration actions are judged to be ineffective and may be accompanied by replacement plantings
or appropriate plant materials to restore the maximum level of benefits lost due to tree removal. (Ord. 1430 § 1

(part), 2003).

Cp

- Ly | d afl{l SULSE SN MAINICTIANCK

The complainant shall be responsible for paying the cost of any determined preservation action unless the
parties agree to share the costs in some other manner. Subsequent maintenance shall be determined either by
agreement between the tree/vegetation owner and the complainant, or as required pursuant to any final arbitration

decision or court order. (Ord. 1430 § 1 (part), 2003).

12.16.150 Liabili
)] The city shall not be liable for any damages, injury, costs or expenses which are the result of any

determinations resulting from mediation, arbitration or litigation, concerning view equity and/or sunlight claim or a
complainant’s assertions pertaining to views and/or sunlight access granted or conferred herein.
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(2) Under no circumstances shall the city have any responsibility or liability to enforce or seck any
legal redress, civil or criminal, for any decision that any other person or entity makes concerning a view equity
and/or sunlight claim.

3) A failure to comply with the provisions of this chapter is not a misdemeanor, and the enforcement
of this chapter shall be only by the affected and interested private parties. (Ord. 1430 § { (part), 2003).

12.16.160 Severability,

If any section, subsection, sentence, clause, phrase or portion of this chapter is for any reason held invalid
or unconstitutional, such decision shall not affect the validity of the remaining portions of this chapter.

The city council hereby declares that it would have adopted this and each section, subsection, phrase or
clause of this chapter irrespective of the fact that any one or more sections, subsections, phrases or clauses be
declared invalid or unconstitutional on their face or as applied. (Ord. 1430 § 1 (part), 2003).
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subsections (1) and (2) of this section, provided that each space meets the minimum
dimensions specified in subsection {5) of this section.

17.02.035 - Application requirement. .-

Applications that involve the construction of a new single-family residence shall include a geology
report determining that the project is geologically feasible. The city geclogist shall review and approve
said report prior to the application for said project being deemed complete for processing.

17.02.040 - View preservation and restoration. .~

The residents of the city of Rancho Palos Verdes, by the adoption of this section, have made a
finding that the peace, health, safety and welfare of the community will be served by the adoption of this
section and by the regulations prescribed herein.

A Definitions. When not inconsistent with the context, the words used in the present tense
include the future; words in the singular number include the plural; and those in the plural
number include the singular. in carrying out the intent of this section, words, phrases and
terms shall be deemed to have the following meanings ascribed to them:

1.

2,

3

10.

1.
12

"City" means the city of Rancho Palos Verdes and its employses and staff and those
designated by the city council to act on behalf of the city.

"City council” means the duly elected jegislative body of the city of Rancho Palos
Verdes.

"Director" means the director of the planning, building and code enforcement
department of the city of Rancho Palos Verdes.

"Foliage" means natural growth of trees, shrubs and other plant life.

"Lot coverage” means that porfion of a lot or building site which is occupied by any
building or structure, including trellises; decks over thirty inches in height (as
measured from existing adjacent grade); parking areas; driveways; or impervious
surfaces (impervious surfaces less than five feet in width and/or one patio area less
than five hundred square feet in area shall be excluded from the lot coverage
calculation).

"Neighborhood character” means the existing characteristics in terms of the following:
a. Scale of surrounding residences;

b.  Architectural styles and materials; and

C. Front, side and rear yard setbacks.

"Planning commission" means the planning commission of the ¢ity of Rancho Palos
Verdes as defined in_Chapter 2.20 (Planning Commission) of this Municipal Code.
"Privacy” means reasonable protection from intrusive visual observation.

“Scale” means the tota! square footage and lot coverage of a residence and all
ancillary structures.

"Setback" means the minimum horizontal distance as prescribed by this Code,
betwesen any property line or private easement boundary used for vehicutar andfor
pedestrian access and the closest point on any building or structure, below or ahove
ground level, on the property. In cases where thers is no structure on a lot, setback
shall mean the minimum horizontal distance between the property line or easement
boundary line and a line paralle! to the property line or easement boundary line.
Please refer to_Chapfer 17,48 (Lots, Sethacks, Open Space Area and Building
Height) for setback regulations.

Shall and May. "Shall" is mandatory and "may" is permissive.

"Structure™ means anything constructed or built, any edifice or building of any kind, or
any piece of work artificially built up or composed of parts joined together in some
definite manner, which is located on or on top of the ground on a parcel of land
utilized for residential purposes, excluding antennas, skylights, solar panels and
similar structures not involving the construction of habitable area.

@
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13.

14,

15.

16.

"Style" means design elements which consist of, but are not limited to:

a. Facade treatment;

Height of structure;

Open space between structures;

Roof design;

The apparent bulk or mass of the structure; and

The number of stories.

View. On the Palcs Verdes peninsula, it is quite common to have a near view and a

far view because of the naiure of many of the hills on the peninsula. Therefore, a

"view" which is protected by this section is as follows:

a. A "near view" which is defined as a scene located on the peninsula including,
but not limited to, a valley, ravine, equestrian trail, pastoral environment or any
natural setting; and/or

b. A "far view" which is defined as a scene located off the peninsula including, but
not limited to, the ocean, Los Angeles basin, city lights at night, harbor, Vincent
Thomas Bridge, shoreline or offshore islands.

A "view" which is protected by this section shall not include vacant fand that is
developable under this Code, distant mountain area not nermally visible, nor the sky,
gither above distant mountain areas or above the height of offshore islands. A view
may extend in any horizontal direction (three hundred sixty degrees of horizontal arc)
and shall be considered as a single view, even if broken into segments by foliage,
structures or other interference.

=0 aeF

"Viewing area” means that area of & structure (excluding bathrooms, hallways,
garages or closets) or that area of a lot (excluding the setback areas) where the
owner and city determine the best and most important view exists. In structures, the
finished floor elevation of any viewing area must be at or above existing grade
adjacent to the exterior wall of the part of the building nearest to said viewing area.
The "view restoration commission” means the planning commission of the city of
Rancho Palos Verdes.

B.  Regulations.

1.

Building Height. Any individual or persons desiring to build a new structure or an
addition fo an existing structure shall be permitted to build up to sixteen feet in height
pursuant to subsection B of this section provided thers is no grading, as defined in
Section_17.76,040 of this fitle, to be performed in connection with the proposed
construction, and further provided that no height variation is required, and all
applicable residential development standards are or will be met. In cases where an
existing structure is voluntarily demolished or is demolished as a result of an
involuntary event, a height variation application will not be required to exceed sixteen
feet in height, provided that the replacement structure will have the same or less
square footage and building height as the existing structure and will be reconstructed
within the building envelope and footprint of the pre-existing structure. Approval for
proposed structures or additions to existing structures exceading sixteen feet in
height, may be sought through application for a height variation permit, which, if
granted pursuant to the procedures contained herein, will permit the individual to build
a shucture not exceeding twenty-six feet in height, except as provided in subsection
(B)(1){d} of this section, or such lower height as approved by the city, measured as
follows:

a. For sloping lots which slope uphill from the street of access or in the same
direction as the street of access and for which no building pad exists, the
height shall be measured from the preconstruction {existing) grade at the
highest point on the lot to be covered by the stricture to the ridgeline or the
highest point of the structure, as illustrated in Figure 1 below.

FIGURE 1

2
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b. For sloping lots which siope downhill from the street of access and for which no
building pad exists, the height shall be measured from the average elevation of
the setback line abutting the street of access to the ridgeline or the highest
point of the structure, as illustrated in Figure 2 below.

FIGURE 2

c For lots with a "building pad" at street level or at a different level than the strest
or lot configurations not previously discussed, the height shall be measured
from the preconstruction {existing) grade at the highest elevation of the existing
building pad area covered by the structure to the ridgeline or highest point of
the structure, as illustrated in Figure 3 below. Portions of a structure which
extend beyond the "building pad” area of a lot shall not qualify as the highest
elevation covered by the structure, for the purposes of determining maximum
building height. Structures allowed pursuant to this subsection shall not exceed
twenty feet in height, as measured from the point where the lowest foundation
or slab meets finished grade, to the ridgeline or highest point of the structure.
Otherwise, a height variation permit shall be required.

FIGURE 3
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d. On sloping lots described in Sections_17.02.040(B)(1){a} and
17.02.040(B)(1)(b) of this chapter, the foundation of the structure shall contain
a minimum eight foot step with the slope of the lot, as illustrated in Figure 4
below. However, no portion of the structure shall exceed thirty feet in height,
when measured from the point where the lowest foundation or slab meets
finished grade to the ridge line or highest point of the structure. The thirty foot
height shall not exceed a horizontally projected sixteen foot height line (from
the high point of the uphill step of the structure).

2, Sethacks for Sloping Lots. On lots which slope uphill from the street of access and
where the height of a structure is in excess of sixteen feet above the point whers the
lowest foundation or slab meets the ground, areas in excess of the sixteen foot height
Jimit shali be set back cne foot from the extsrior building facade of the first story, most
parallel and closest to the front property line, for every foot of height in excess of
sixteen feet, as measured from the point where the lowest foundation or slab meets
the ground, as Hlustrated in Figure 4 below.

FIGURE 4

3. Foliage Obstruction. No person shall significantly impair a view from a viewing area of

a lot by permitting foliage to grow to a height exceeding:

a. The height determined by the view restoration commission through issuance of
a view restoration pemmit under Section_17.02.040(C)(2) of this chapter; or

b.  If no view restoration permit has been issued by the view restoration
commission, a height which is the lesser of:
L The ridge line of the primary structure on the property; or
ii. Sixteen feet.

If foliage on the property already exceeds the provisions of subdivisions (i) and (ii) of
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Section_17.02.040(B)(3) of this chapler on the effective date of this section, as approved by
the voters on November 7, 1988, and significantly impairs a view from a viewing area of a
lot, then notwithstanding whether any person has sought or obtained issuance of a view
restoration permit, the foliage owner shali not let the foliage exceed the foliage heigit
existing on the effective date of this section (November 17, 1989). The purpose of this
paragraph is to ensure that owners of foliage which violates the provisions of this paragraph
on the effective date of this section shall not allow the foliage to increase in height. This
paragraph does not "grandfather" or otherwise permit such foliage to continue to block a
view.

4, Removal of Foliage as Condition of Permit Issuance. The city shall issue no
conditional use permit, variance, height variation, building permit or other entitiement
to construct & structure, or to add livable area to a structure on a parcel utilized for
residential purposes, unless the owner removes that part of the foliage on the lot
exceeding sixtean faet in height or the ridge line of the primary structure, whichever is
lower, that significantly impairs a view from the viewing area of another parcel. The
owner of the property is responsible for maintaining the foliage so that the views
remain unimpaired. This requirement shall not apply where removal of the foliage
would constitute an unreasonable invasion of the privacy of the occupants of the
property on which the foliage exists and there is no method by which the property
owner can create such privacy through some other means allowed within the
development code that does not significantly impair a view from a viewing area of
another property. The initial decision on the amount of foliage removal required or the
reasonable degree of privacy to be maintained shall be made by the director, the
planning commission or the city council, as appropriate for the entitlement in question.
If the permit issuance involves property located within the Miraleste recreation and
park district, the findings of Section_17.02.040(C)(2)(c}(vi) of this chapter shall apply.
A decision by the director on either of these matters may be appealed to the planning
commission, and any decision of the planning commission may be appealed to the
city council.

8.  Determination of Viewing Area.

a. The determination of a viewing area shall be made by balancing the nature of
the view to be protected and the importance of the area of the structure or lot
from where the view is taken. Once finally determined for a particular
application, the viewing area may not be changed for any subsequent
application. In the event the city and owner cannot agree on the viewing area,
the decision of the city shall control. A property owner may appeal the city's
determination of viewing area. In such event, the decision on the viewing area
will be made by the body making the final decision on the application. A
property owner may preserve his or her right to dispute the decision on the
viswing area for a subssquent application, without disputing the decision on a
pending application, by filing a statement to that effect and indicating the
viewing area the property owner believes to be more appropriate. The
statement shall be filed with the city prior to considerafion of the pending
application by the city.

C.  Procedures and Requirements.

1. Preservation of Views Where Structures are Invoived.

a. Any person proposing to construct a structure above sixteen feet shall submit a
height variation permit application fo the city. A determination on the application
shall be made by the director in accordance with the findings described in
Section_17.02.040(C)(1}{e) of this chapter. The director shall refer a height
variation application directly to the planning commission for consideration under
the same findings, as part of a public hearing, if any of the following Is
proposed:

1. Any portion of a structure which exceeds sixieen fest in height extends
closer than twenty-five feet from the front or street-side property line; or

il. The area of the structure which exceeds sixteen fest in height (the
second story footprint) exceeds seventy-five percent of the first story
footprint area {residence and attached garage);

il.  Sixty percent or more of a garage footprint is covered by a structure
which exceeds sixteen feet in height (a second story);

http:/ /library.municode.com/HTML/16571/level3/TIT17Z0_ARTIREDI_CH.. MSDI.htm@LARTI REDI_CH17.02SIMIRERSDI_17.02.040VIPRRE
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iv.  The portion of the structure which exceeds sixteen fest in height is
being developed as part of a new single-family residence; or

v. Based on an initial site visit, the director detetmines that any portion of a
structure which is proposed to exceed sixteen feet in height may
significantly impair a view as defined in this chapter.

b.  The applicant shall take reasonabls steps established by the city council to
consult with owners of property located within five hundred feet of the
applicanf's property. The applicant shall obtain and submit with the application
the signatures of the persons with whom the applicant consulted. Where a
homeowners' association existing in the neighborhood affected has provided
written notice to the director of its desire to be notified of height variation
applications, the applicant shall mail a letter to the association requesting its
position on the application. A copy of this letter and the response of the
association, if any, shall be submitted with the application. A fee shall be
charged for the application as established by resolution of the city council.

c. The director shall, by written notice, nofify property owners within a five-
hundred-foot radius of the subject property and the affected homeowners'
association, if any, of the application and inform them that any objections to the
propesed construction must be submitted to the director within thirty calendar
days of the date of the notice.

d The applicant shall construct on the site at the applicant's expense, as a visual
aid, a temporary frame of the proposed structure.

e, A height variation application to build a new siructure or an addition to an
existing structure, either of which exceeds sixteen feet in height up to the
maximum height permitted in subsection (B)(1) of this section, may be granted
with or without conditions if the following findings can be made:

i The applicant has complied with the early neighbor consultation process
established by the city;

ii. The proposed new structure that is above sixteen feat in height or
addition to an existing structure that is above sixteen fest in height does
not significantly impair a view from public property (parks, major
thoroughfares, bike ways, walkways or equestrian trails) which has been
identified in the city's general pian or coastal specific plan, as city-
designated viewing areas;

ii.  The proposed new structure is not located on a ridge or a promontory;

iv.  The area of a proposed new structure that is above sixteen feet in
height or addition to an existing structure that is above sixteen feet in
height, as defined in subsection B of this section, when considered
exclusive of existing foliage, does not significantly impair a view from the
viewing area of another parcel. If the viewing area is located in a
structure, the viewing area shall be located in a portion of a structure
which was constructed without a height variation permit or variance, or
which would not have required a height variation or variance when
originally constructed had this section, as approved by the voters on
Novembar 7, 1982, been in effect at the fime the structure was
constructed, unless the viewing area locafed in the portion of the
existing structure which required a height variation permit or variance
constitutes the primary living area (living room, family room, dining room
or kitchen) of the residencs;

V. If view impaimment exists from the viewing area of another parcel but it is
determined not to be significant, as described in subsection (C){1){e){(vi)
of this section, the proposed new structure that is above sixteen feet in
height or addition to an existing structure that is above sixteen feet in
bnimbhi in Adanimend anad Al sndad 'n ciicls & sssmsas sa ba sanmasmaluhs

Rancho Palos Verdes, Callfornia, Code of Ordinances >> Title 17 - ZONING >> ARTICLE I. - RESIDENTIAL
DISTRICTS >> Chapter 17.02 - SINGLE-FAMILY RESIDENTIAL (RS) DISTRICTS >>
D T SR I T U U U VISW TR T ST T ST 1T 10 ORAsTTmimew oy ey —
considering the amount of view impairment that would be caused by the
proposed new structure that is above sixteen fest in height or addition to
a structure that is above sixteen feet in height; and (b) considering the

e
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vi.

vii.

amount of view impairment that would be caused by the construction on
other parcsls of similar new structuras or additions that exceed sixteen
feet in height;

The proposed structure complies with all other code requirements;

The proposed structure is compatible with the immediate neighborhood
character;

The proposed new structure that is above sixdeen feet in height or
addition to an existing structure that is above sixteen feet in height does
not result in an unreasonable infringement of the privacy of the
occupants of abutting residences.

f. Written notice of the director's or planning commission's decision shall be sent
to the applicant, histher representative and to all parties who responded to the
original notice.

g The decision of the director may be appealed to the planning commission by
the applicant or any person who responded in writing to the director prior to the
director's decision; provided, the appeal is filed in writing within fifteen calendar
days after the date of the director's decision. The appellant shall pay an appeal
fee as established by resolution of the city council.

h. Notice of the public hearing for an initial determination of a height variation
application by the planning commission or an appeal to the planning
commission and/or city council shall be mailed thirty calendar days prior to the
hearing, to properly owners within five hundred feet of the applicant's property,
as well as any additional property owners previously determined by the city to
be affected by the proposal.

i, In hearing an appeal of the director's decision, the planning commission shall
grant the application and cause a permit fo be issued, only if it finds that all of
the requirements of subsection {C)}{1){(e) of this section have been met.

J A decision of the planning commission may be appealed to the city council by
the applicant or any parson who commented orally or in writing to the planning
commission; provided, the appeal is filed in writing within fifteen calendar days
after the date of the planning commission's decision. The appellant shall pay
an appeal fee as established by resolution of the city council. In order to grant
a permit, the city council must determine that all of the requirements listed in
subsection (C){(1){(e) of this section have been met.

2.  Restoration of Views Where Foliage is a Factor.

a. Any resident owning a residential structure with a view may file an application
with the city for a view restoration permit. The applicant shall file with the
application proof that the applicant consulted, or attempted to consult, with the
property cwner whose foliage is in question. The applicant shall pay & fee for
the view restoration permit as established by resclution of the city council.

b. The application shall be submitted fo the view restoration commission. Written
notice of the time and place for the hearing on the application shall be sent to
the applicant and the property owner(s} of the foliage involved at least thirty
calendar days prior to the meeting of the commission. Commission members
shall inspect the site prior to the public hearing. Only view restoration
commission members who make a site inspection may participate in the public
hearing.

c. In order for a view restoration notice to be issued, the commission must find:

The applicant has complied with the early neighbor consultation process
and has shown proof of ccoperation on his/her part to resolve conflicts;
Foliage exceeding sixteen feet or the ridge line of the primary structure,
whichever is lower, significantly impairs a view from the applicant's
viewing area, whether such foliage is located totally on one property, or
when combined with foliage located on more than one property;

The foliage to be removed is located on properly, any part of which is
less than one thousand feet from the applicant's property line(s);

The foliage significantly impairing the view did not exist, as view
impairing vegetation, when the lot from which the view is taken was
creatad;

Removal or timming of the foliage will not cause an unreasonable

&S
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infringement of the privacy of the occupanis of the property upon which
the foliage is located; :

vi. For property located within the boundaries of the Miraleste recreation
and park district, the commission shall also find the removal or trimming
of the foliage strikes a reasonable balance between meeting the
purposes of this section, as set forth in the ordinance approved by the
voters on November 7, 1989, and preserving the historical
developments of the Miraleste recreation and park district area with a
large number of trees.

Should the commission make findings requiring issuance of a view restoration

pemit, the director shall send a notice to the property owner to trim, cull, lace

or otherwise cause the foliage to be reduced to sixteen fast or the ridgeline of
the primary structure, whichaver is lower, or such limit above that height which
will restore the view. The property owner will have ninety calendar days to
have the foliage removed. The applicant shall be responsible for the expense
of the foliage removal and/or replacement ordered pursuant to this subsection
only to the extent of the lowest bid amount provided by contractors licensed to
do such work in the city of Rancho Palos Verdes and selacted by the applicant.

After the initial trimming, culling, lacing or removal of the foliage, the owner, at

the owner's expense, shall be responsible for maintaining the foliage so that

the view restoration required by the view restoration permit is maintained.

To the extent legally permissible, trees or foliage on property owned by any

governmental entity, except the city and the Miraleste recreation and park

district, shall be subject to view restoration control, as per the provisions of this
section; except, that the foliage shall be timmed or removed thirty calendar
days following issuance of the notice. Trees and/or foliage located on city
property, or in the public right-of-way, as defined in_Chapter 17.86 (Definitions),
shall be subject to view restoration control, as per the provisions of this
gection, pursuant to the city tree review permit procedure contained in Section

17.76.100 (City tree review permit.)

The view restoration commission may impose such reasonable condiiions or

restrictions on the approval of a view restoration permit as may be found to be

appropriate or necessary to protect the public health, safety or welfare or the
foliage owner's reasonable enjoyment of his or her property. Such conditions or
restrictions may include, but are not limited to: {1) requiring the complete
removal of the subject foliage when the commission finds that the trimming,
culling, lacing or reducing of that foliage fo sixteen feet or the ridge line is likely
to kill the foliage, threaten the public heaith, safety and welfare, or will destroy
the aesthetic value of the foliage that is to be pruned or reduced in height,
provided that the property owner consents to the removal; and (2) requiring
replacement of such foliage when the commission finds that removal without
replacement will cause a significant adverse impact on: {2} the public heaith,
safety and welfare, (b) the privacy of the property owner, (¢) shade provided to
the dwelling or the property, {d) the enengy-efficiency of the dwelling, (e) the
health or viability of the remaining landscaping, or {f) the integrity of the
landscape plan, provided that the property owner consents to the replacement.

The applicant, the owner of the property where the foliage is located, or any

other interested person may appeal the decision of the view restoration

commission to the city council by filing with the city clerk a written notice of
appeal, including the grounds for the appeal, and any specific action being
requested by the appallant, together with the appeal fee established by
resolution of the city council, within fifteen calendar days after the view
restoration commission adopts the resolution setting forth its decision. The
decision of the view restoration commission is final if no appeal is fled within
fifieen calendar days. If such an appeal is timely and propetly filed, a copy of
the findings of the view restoration commission and all materials on file with the
director shall be transmitted to the city council, which shall be part of the
appeal hearing record, together with the notice of appeal and any other written
materials submittad by interested parties. Additional written materials shall be
submitted to the city clerk at least seven calendar days prior to the date that

the appeal will be heard by the city council. @
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infringement of the privacy of the occupants of the property upon which
the foliage is located,

vi, For property located within the boundaries of the Miraieste recreation
and park district, the commission shall also find the removal or trimming
of the foliage strikes a reasonsble balance between meeting the
purposes of this section, as set forth in the ordinance approved by the
voters on November 7, 1988, and preserving the historical
developments of the Miraleste recreation and park district area with a
large number of trees.

d. Should the commission make findinge requiring issuance of a view restoration
permit, the director shall send a notice to the property owner to trim, cull, lace
or otherwise cause the foliage to be reduced to sixteen feet or the ridgeline of
the primary structure, whichever is lower, or such limit above that height which
will restore the view. The property owner will have ninety calendar days to
have the foliage removed. The applicant shall be responsible for the expense
of the foliage removal and/or replacement ordered pursuant to this subsection
only to the extent of the lowest bid amount provided by contractors licensed to
do such work in the city of Rancho Palos Verdes and selected by the applicant.
After the initial imming, culling, lacing or removal of the foliage, the owner, at
the owner's expense, shall be responsible for maintaining the foliage so that
the view restoration required by the view resteration permit is maintained.

8. To the extent legally permissible, trees or foliage on properly owned by any
governmantal entity, except the city and the Miralests recreation and park
district, shall be subject to view restoration control, as per the provisions of this
section; except, that the foliage shall be timmed or removed thirly calendar
days foliowing issuance of the notice. Trees and/or foliage located on city
property, or in the public right-of-way, as defined in_Chapter 17.98 (Definitions),
shall be subject to view restoration control, as per the provisions of this
section, pursuant to the city tree review permit precedure contained in Section
17.76.1Q0 {City tree review permit.)

f The view restoration commission may impose such reasonable conditions or
restrictions on the approval of a view restoration permit as may be found to be
appropriate or necessary to protect the public health, safety or welfare or the
foliage owner's reasonable enjoyment of his or her property. Such conditions or
restrictions may include, but are not limited to: (1) requiring the compiste
removal of the subject foliage when the commission finds that the trimming,
culling, lacing or reducing of that foliage to sixteen feet or the ridge line is likely
to kill the foliage, threaten the public health, safety and welfare, or will destroy
the aesthatic value of the foliage that is to be pruned or reduced in height,
provided that the property owner consents to the removal; and (2) requiring
replacement of such foliage when the commission finds that removal without
replacement will cause a significant adverss impact on: {a) the public health,
safety and welfare, (b) the privacy of the property owner, (c) shade provided to
the dweliing or the property, {d) the energy-efficiency of the dwelling, (e} the
health or viability of the remaining landscaping, or {f) the integrity of the
landscape plan, provided that the property owner consenis to the replacement.

g The applicant, the owner of the property where the foliage is located, or any
ather interested person may appeal the decision of the view restoration
commission to the city council by filing with the city clerk a written notice of
appeal, including the grounds for the appeal, and any specific action being
requesied by the appellant, together with the appeal fee established by
resolution of the city council, within fiftesn calendar days after the view
restoration commission adopts the resolutfon sefting forih its decision. The
decision of the view restoration commission is final if no appeal is filed within
fifteen calendar days. If such an appeal is imely and properly filed, a copy of
the findings of the view restoration commission and all materials on file with the
director shall be transmitted to the city council, which shall be part of the
appeal hearing record, together with the notice of appeal and any other written
materials submitted by interested parties. Additional written materials shall be
submitted to the city clerk at least seven calendar days prior to the date that

the appeal will be heard by the city council.
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Upen receiving the notice of appeal, the city clerk shall schedule the matter for

review at a forthcoming meeting of the city council. At the ¢ity council meeting, oral

tastimony shall be limited to five minutes in length for each of the parties whose
properties are affected by the decision and two minutes per person for other

individuals. Oral testimony shall be limited to the issues raised in the written appeal.
At the conclusion of the oral presentation, the city council may do one of the
foliowing:

Affirm the decision of the view restoration commission and approve the
application upon finding that all applicable findings have been corectly
made and all provisions of subsection (C)(2) of this section are complied

with;

Approve the application but impose additional or different conditions as

the city council deems necessary to fulfill the purposes of subsection

{C){2) of this section;

Disapprove the application upon finding that all applicable findings

cannot be made or all provisions of subsection {C)(2) of this section
have not been complied with; or

Refer the matter back to the view restoration commission to conduct

further proceedings. The remanded proceadings may include the
presentation of significant new evidence which was raised in conjunction
with the appeal. The city council shall state the ground{s) for the remand
and shall give instructions to the view restoration commission
concerning any error found by the city council in the cormmission's prior
determination.

h. If, after ninety calendar days, the foliage has not been removed or trimmed in

accordance with the requirements of a view restoration or view preservation

penmit, the city of Rancho Palos Verdes will authorize a bonded tree service to
trim, cull, lace or remove the identified foliage at the owner's expense. In the

event that the city is required to perform the work, the foliage owner will be

billed for all city expenses incurred in enforcing the view restoration or
preservation permit {including reasonable attormey's fees). If the property

owner does not pay the city for the amount set forth on the invoice, the city

may record a lien or assessment against the foliage owner's property, pursuant

to_Chapter 8.24 of this Code.

TABLE 02-A: SINGLE-FAMILY RESIDENTIAL DEVELOPMENT STANDARDS

For exceptions and explanatory descriptions of these standards and for other development
standards that apply to single-family residential areas, see Articles VI and VI of this title. The number
which follows an "RS-" designation indicates the maximum number of lots per acre parmitied in the zons;
the "RS-A" number indicates the minimum number of acres per lot permitted.

fiLfLe 990 AM

DISTRICT| LoT DIMENSIONS! |MINIMUM SETBACKS? 6 MINIMUM SETBACKS? 3: 6 FOR  IMAXIMUM  IMAXIMUM [ PARKING
FOR CITY CREATED LOTS LOTS CREATED PRIOR TO LOT HEIGHT3: | REQUIREMENT
INCORPORATION/ANNEXATION EOVERAGE 4,7 5
AREA |WIDTH|DEPTH |[FRONT|INTERIOR |STREET|REAR|FRONT |INTERIOR | STREET |REAR less than 5,000
SIDE SIDE SIDE SIDE s.f. of habitable
TIL |ONE space = 2
BOTH |SIDE enclosed
SIDES garage spaces
RS-A-5 |5 200 [300 |20 30 |10 |20 20 (20 5 10 15 |s 16 5,000 s.f. or
acres more of
RS-1 |1ace 100 |150 |20 |25 |10 {20 |20 [0 |5 0 |15 [25% 18 hapiablo space
RS-2 20,000]90 120 20 20 10 |20 20 20 5 10 15 40% 8 garage spaces

4
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RANCHO PALOS VERDES

COMMUNTY DRV CPMENT DFPARTMENT

View Restoration, View Preservation, and City Tree Review Permits

In November 1889 the votars in the City of Ranch Palos Verdes passed Proposition M, a View
Preservation and Restoration Ordinance (herein the "Ordinance”). The Ordinance establishes
two view recovery procedures; ona to "Preserve” views which existed at the time or since the -
Ordinance became effective (November 17, 1989) and the other procedure, to "Restore” a view
that existed at the time the affected view lotwas legally created. The Ordinance was cedified as
RPV Municipal Cade Section 17.02.040,

CITYOF

The City tree policy was not originally part of the Proposition M. However, in consideration of the
Ordinance, the City Council adopted Resolution 89-119 in 1988. This resolution made the City
accountabie to the spirit of the view restoration process by implementing the City Tree Review
Permit policy as a procedure to be used by residents to have view-impairing City trees trimmed
or removed. The Cily Tree Review Permit policy was codified into the RPV Municipal Code as
Section 17.76.100.

' o wn
{RPV Municipal Code Section 17.02.040)

View Rastoration Permit (VRP): Approved and issued by the Planning Gommission (PC) in
casas where the view was already impaired at the time the Ordinance went into effect but was
not impaired when the applicant's lot was created. There are six criteria, which constitute the
basis for a decision by the PC. If a VRP is approved, the applicant (not the foliage owner) pays
for the cost of performing the necessary work. Once the initial trimming and/or remaoval work is
completed, then the foliage owner is required to maintain the foliage at his or her own expense.
In order to inltiate the application, the City asks that you make an attempt to work out the issue
with the follage owner. Written proof of your attempt will be asked by the City before you submit
any application to the City. If you cannot work out a solution with your neighbor on an informal
basis, you may then submit a completed “Notice of i j |
Restoration” form to the City. After your application is received, a pre-application/mediation
mesting will be scheduled with all parties involved in order to attermpt to resolve the issues
between the parties. If no resolution can be made, a “View Restoration Permit Application” may
be submitted to the City so that the Planning Commission could review and detiberate on the
application request. A non-refundable flat fee of $5106 is due at the time of submittal. If the
permit request is approved by the Planning Commission, then the applicant will be required to
pay tha costs of performing the required trimming, removal and/or planting replacement foliage.

View Praservation Application (VPP): Pursuant to the Ordinance, foliage owners are
required to maintain their foliage at the same height that it was in November 1989 or thereafter
$0 as not to cause a significant impairment of a view. In order to enforce this provision of the .
Code, the burden of proof rests on the property owners whose views have become significantly
impaired. Burden of proof is usually in the form of a photograph decumenting an unhobstructed
view taken on November 17, 1989 or sometime thereafter from the affected property’s viewing
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area. You may initiate the View Preservation process by submitting a compieted
"Documentation of Existing View or Foliage" form accompanied by color or black and white
photographs. Staff will then complete a site visit to verify that the submitied photographs
accurately depict an unobstructed view from the property owner's viewing area. Any Staff-
verified photographs will be kept on file in the Community Deveiopment Deparimentand canbe
used if you wish to continue with the View Preservation process.

In order to initiate a View Preservation application, the City asks that you make an attempt fo
work out the issue with the foliage awner. Written proof of your attempt will be asked by the City
before you submit any application to the City. If you cannot work out a solution with your
neighbor on an informal basis, you may then submil a completed “Notice of Intent to File An
Application For View Preservation” form to the City. There are no City fees involved to inifiate
this type of a request. After your application is received by the City, City Staff will visit your
residence and determine whether the subject foliage creates a significant view impairment. If it
is determined there is a significant view impairment, then the City will issue a written notice to
the foliage owner informing him/er that of the view impairment and such notice shall request
that the foliage owner trim the offending foliage to the condition shown in the applicant-
submitted documented view photograph within a 30 day period. If the foliage owner vol untarily
performs the necessary work within 30 days of receiving notice, then no further permit
processing shall be required.

If no work is parformed within 30 days of receiving the notice, then you may file a formal
application. Once a formal View Preservation Permit application has been submitted, the
Director of Community Development shall make a determination on the request. if the View
Preservatioh Parmit application is approved by the Director a “Notice of the Direclor's
Determination® will be issued, giving the foliage owner 80 days to perform the necessary work.

Foliage on Public Property
(RPV Municipal Code Section 17.76.100}

City Treo Review Permit (CTRP): If the foliage that is significantly impairing your view is
located on public properly, then you may submit a compieted “City Tree Review Permit
Application For View Restoration® form to the City. A non-refundable flat processing fee of $688
is due at the time of the application submittal. Pursuant to Section 17.76.100 of the City's
Development Code, you should also be aware that the Director of Community Development
shall only grant the cily tree review permit if it is detarmined that trees and/or foliage the City-
owned foliage significantly impairs a view from a City Code defined viewing area. if the permit
application is approved by the Director of Community Development, then the City shall pay for
the tree removal costs.

See the View Restoration Guidelines and Procedures for more information. The Guidelines, forms
and applications are available at the Community Development Department and on the Cily's

website: hitn./ palosverdes.com/rpviplanning/vrestorationfindex,cfm
Please contact the City's View Restoration Staff at (310) 544-5228 or email at planning@rpv.com if
you have any questions.

®



CITY OF ROLLING HILLS ESTATES
LOS ANGELES COUNTY, CALIFORNIA
ORDINANCE NO. 661

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF ROLLING HILLS
ESTATES ADDING CHAPTER 17.55 ENTITLED VIEW PRESERVATION TO TITLE
17 OF THE MUNICIPAL CODE OF THE CITY OF ROLLING HILLS ESTATES.

WHEREAS, both views and trees/vegetation contribute to the aesthetic value, quality of
life, ambiance and economic value of properties within the city. Similarly, access to sunlight
across property lines contributes to the health and well being of community members, enhances
property values and provides an opportunity to utilize solar energy. Utilization of passive solar
energy reduces air pollution, visual blight and ill health; and

WHEREAS, views, whether of the Pacific Ocean, the surrounding hillsides and canyons
or other natural and manmade landmarks produce 2 variety of significant and tangible benefits
for both residents and visitors. Views contribute to the aesthetic visual environment of the
community by providing scenic vistas and inspiring distinctive architectural design. Views
contribute to property values; and

WHEREAS, residents and preperty owners cherish their outward views from the Palos
Verdes Peninsula. Qutward views contribute greatly to the quality of life in the city and promote
the general welfare of the entire community; and

WHEREAS, trees and vegetation produce a wide variety of significant psychological and
tangible benefits for both residents and visitors to the community. Trees and vegetation provide
privacy, medify temperatures, screen winds, replenish oxygen to the atmosphere, maintain soit
moisture, mitigate soil erosion and provide wildlife habitat. Trees and vegetation contribule to
the visual environment and aesthetics by blending, buffering and reducing the scale and mass of
architecture. Trees and vegetation within the city provide botanical variety and a sense of
history. Trees and vepetation also create shade and visual screens and provide a buffer between
different land uses. Trees contribute to preperty values, Absent an unreasonable obstruction of
the view of a neighboring property, the city encourages and suppotts the growth and
maintenance of trees and vegetation; and

WHEREAS, owners and residents should maintain trees on their property in a healthy
condition for both safety reasons and for preservation of outward views. Before planting Irees,
ownets and residents should consider view blockage potential, both currently and at tree
maturity, and should not piant, maintain or permit to prow any tree or vegetation which
unreasonably obstructs the view from a neighboring property; and

WHEREAS, the benefits derived from views and trees/vegetation may come into
conilict. The planting of trees and other vegetation and their subsequent growth, particularly
when such trees are not properly maintained, can produce unintended harmful effects both on the
property on which they are planted and/or on neighboring properties; and

WHEREAS, it is in the interest of the public health, safety and welfare to:

(8)  Esteblish the right of real property owners in the city to preserve and/or restore
views which existed from unreasonabje obstruction by the growth of trees and other vegetation.
Such a right shall accrue, and shall protect views that existed, on the date the property was
acquired or fifteen years prior to the effective date of the ordinance codified in this chapter,.
whichever is later;

(b}  Recopnize that every real property owner in the city is entitled to a process to

resolve conflicts that negatively impact view equity, in order to preserve a reasonable amount of
the view benefiting such real property;
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(¢}  Establish a process and evaluation criteria by which property owners may s'eek
restoration of views when unreasonably obstructed by the growth of trees or other vegetation;
and

WHEREAS, the City Council finds that this ordinance is not subject to the California
Environmental Quality Act (CEQA) pursuant to the following sections of the CEQA Guidelines,
California Code of Regulations, Title 14, Chapter 3: i) Section 15061(b)(3) (CEQA. only applies
to activitics which have the potential for having  significant effect on the environment), ii)
15060(c)(3) (the activity is not a project as defined in Section 15378), and iii) 15175 (the Master
Environmental Impact Report for the city's General Plan certified on September 22, 1992 has
addressed mitigating environmental measures for all proposed amendments to be made to the
Municipal Code); and

WHEREAS, the original version of Ordinance No. 661 has been posted on the city’.s
website for public review since March 4, 2010, and has been the subject of significant public
input and commentary; and

WHEREAS, the city council, upon giving the required Notice, did on the 1t dax of
May, the 13" day of July, the 10th day of August, the 2™ day of September, and the 12" day of
October 2010, conduct Public Hearings, at which time all interested parties were given full
apportunity to bs heard and present evidence.

NOW THEREFORE, THE CITY COUNCIL OF THE CITY OF ROLLING HILLS
ESTATES DOES HEREBY ORDAIN AS FOLLOWS:

SBCTION 1 Chapter 17.55, entitled View Preservation, is hereby added to Title 17 of
the Rolling Hills Estates Municipal Code.

CHAPTER 17.55 - - VIEW PRESERVATION
SEC. 17.55.010 Findings and declarations.
The city council finds and declares as follows:

(1)  Both views and trees/vegetation contribute to the aesthetic value, quality of life,
ambiance and economic value of properties within the city. Similarly, access to sunlight across
property lines contributes to the health and well being of community members, enhances
property values and provides an opportunity to utilize solar energy. Utilization of passive solar
energy reduces air pollution, visual blight and ill health.

(2)  Views, whether of the Pacific Ocean, the surrounding hillsides and canyons or
other natural and manmade landmarks produce a variety of significant and tangible benefits for
both residents and visitors. Views contribute to the aesthetic visual environment of the
community by providing scenic vistas and inspiring distinctive architectural design. Views
contribute to property values.

(3)  Residents and property ownets cherish their outward views from the Palos Verdes
Peninsula, Qutward views contribute greatly to the quality of life in the city and promote the
general welfare of the entire community.

{4y  Trees and vegetation produce a wide variety of significant psychological and
tangible henefits for both residents and visitors to the community. Trees and vegetation provide
privacy, modify temperatures, screen winds, replenish oxygen to the atmosphere, maintain soit
moisture, mitigate soil erosion and provide wildlife habitat. Trees and vegetation contribute to
the visual environment and aesthetics by blending, buffering and reducing the scale and mass of
architecture. Trees and vegetation within the city provide botanical variety and a sense of
history. Trees and vegetation also create shade and visval screens and provide a buffer between
different land uses. Trees contribute to property values. Absent an unreascnable obstruction of
the view of a neighboring property, the city encourages and supports the growth and
maintenance of trees and vegetation,
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(5)  Owners and residents should maintain irees on their property in & healthy
condition for both safety reasons and for preservation of outward views. Before planting trees,
owners and residents should consider view blockage potential, both currently and at tree
maturity, and should not plant, maintain or permit to grow any tree or vegetation which
unreasonably obstructs the view from a neighboring property.

(6)  The benefits derived from views and trees/vegetation may come into conflict.
The planting of trees and other vegetation and their subsequent growth, particularly when such
trees are not properly maintained, can produce unintended harmful effects both on the property
on which they are planted and/or on neighboring properties. Itis, therefore, in the interest of the
public health, safety and welfare to:

(a)  Establish the right of real property owners in the city to preserve and/or restore
views which existed from unreasonable obstruction by the growth of trees and other vegetation.
Property owners shall have the right to preserve views that existed on the date the property was
acquired or fifteens years prior to the effective date of the ordinance codified in this chapter,
whichever is later;

()  Recognize that every real property owner in the city is entitled to a process to
resolve conflicts that negatively impact view equity, in order to preserve a reasonable amount of
the view benefiting such real property; and

(c)  Establish a process and evaluation criteria by which property owners may seek
restoration of views when unreasonably obstructed by the growth of trees or other vegetation.

()  When a dispute arises concemning the impairment or obstruction of a view, the
parties should act reasonably to resolve the dispute through friendly communication, thoughtful
negotiation, compromise, and other traditional means, such as discussions with the appropriate
neighborhood or homeowner association. Those disputes which are not resolved through such
means shall follow the procedure established herein. (Ord. 661 § [ (part), 2010).

SEC. 17.55.020 Intent and purpose.
The intent and purpose of this chapter is to:

(1)  Recognize and establish a process by which real property owners may preserve or
restore view equity within the immediate vicinity of their property as set forth in Section
17.55.040;

(2)  Establish procedures and evaluation criteria by which real property owners may
seek resolution of view equity disputes;

(3)  Discourage duplicative, repetitive or serial claims for view equity; and

(4)  Discourage ill-considered damage to trees/vegetation and promote proper
landscaping establishment and maintenance.

It is not the intent of the city to encourage clear-cutting or substantial denuding of any
property of its trees by overzealous application of provisions of this chapter. It is also not the
intent or purpose of this chapter for the city to create either a covenant running with the land (for
example, CC&R's or deed restriction) or an equitable servitude (for example, easement or
license). However, the City will keep a record of agreements and decisions reached pursuant to
Sections 17.55.070, 17.55.080, 17.55.90 and 17.55.110 of which it is notified, and provide those
agreements and/or decisions as part of the pre-purchase inspection report it provides to
prospective purchasers of property in the city who request such a report. (Ord. 661 § 1 (patt),
2010).

SEC. 17.55.030 Definitions.

For the purpose of this chapter, the meaning and construction of words and phrases
hereinafier set forth shall apply:
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“Alter” means to take action that changes the tree or vegetation, including but not limited
to, extensive pruning of the canopy area, cutting, girdling, interfering with the water supply,
applying chemicals or re-grading around the feeder root zone of the tree or vegetation.

“Arbitration” means a voluntary legal procedure for settling disputes and leadingto a
final and binding determination of rights of parties, usually consisting of a hearing before an
arbitrator where all relevant evidence may be freely admitted as set forth in California Code of
Civil Precedure Section 1280 et seq.

A rbitrator” means a mutually agreed upon neutral third party professional intermediary
who conducts a hearing process, and who hears testimony, considers evidence and makes
binding decisions for the disputing parties. The arbitrator of a view equity dispute shall be
chosen from a list available from the city of qualified and professionaily trained
arbitrators/mediators, including but not limited to, members of the American Arbitration
Association.

“Arborist, certified” means a person who has passed a series of tests by the International
Society of Arboriculture (ISA), is governed by ISA"s professional code of ethics and possesses
the technical competence through experience and related training to provide for or supervise the
management of trees and other woody plants. The arborist utilized in mediation of a view equity
dispute shall be the city’s certified arborist.

«Anthorized agent” means a person, as defined herein, who has been designated and
approved in writing by the property owner of record to act on his/her behalf in matters pertaining
1o the processing of a view equity claim as outlined in this chapter.

“Canopy” means the umbrella-like structure created by the over-head leaves and
branches of a tree which create a sheltered area below.

“City” means the City of Rolling Hills Estates.

“City maintained trees” means trees which are specifically designated for maintenance by
the city couneil. “City maintained trees” include heritage trees which are located in the
unimproved portion of a dedicated and accepted street right-of-way easement and for which the
real property owner has requested and given the city written permission to maintain.

“City property” means any real property of which the city is the fee simple owner of
record.

“Claim, view equity” means documentation, as set forth in Section 17.55.050, that
ontlines the basis of view equity diminishment and the specific preservation action that is being

sought.
“Crown™ means the rounded top of the tree.

“Crown reduction/shaping” means a method of comprehensive pruning that reduces a
tree’s height and/or spread. Crown reduction entails the reduction of the top, sides or individual
limbs by means of removal of leaders or the longest portion of limbs to a lateral large enough to
assume the terminal. The diagram that follows is illustrative of “crown reduction/shaping”
within the meaning of this chapter.
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Crown Reduction/Shaping

“Destroy” meens to kifl or take action that endangers the health or vigor of a tree or
vegetation, including, but not limited to, cutting, girdling, interfering with the water supply,
applying chemicals or re-grading around the base of the trunk.

“Heading back™ means the overall reduction of the mass of a tree by modification to
major limbs, The diagram that follows is illustrative of “heading back” within the meaning of
this chapter,

Heading Back
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“Lacing” means a comprehensive method of pruning that systematically and sensitively
removes excess foliage and improves the structure of the tree. The diagram that follows is
illustrative of “lacing” within the meaning of this chapter.

Before and After

Lacing

*“Maintenance pruning” means pruning with the primary objective of maintaining or
improving tree health and structure; includes “crown reduction/shaping™ or “lacing,” but not
ordinarily “heading back.”

“Mediator” means a neutral, objective third party professional negotiator/facilitator to
help disputing parties reach a mutually satisfactory solution regarding a view equity claim. The
mediator shall be chosen from a list available from the city of qualified and professionally
trained arbitrators/mediators, including but not limited to, members of the American Arbitration
Association.

“QObstruction” means the blocking or diminishment of a view attributable to growth,
improper maintenance or location of trees and/or vegetation.

“Person™ means any individual, individuals, corporation, partnership, firm or other legal
entity.

“Preservation action” means any specific steps laken affecting trees or vegetation that
would result in the preservation or restoration of view equity across property lines,

“Pruning™ means the removal of plant material from a tree/vepetation.

“Real property” means rights or interesis of ownership of land and all appurtenances to
the land including buildings, fixtures, vegetation and improvements erected upon, planted or
affixed to the land,

“Severe pruning”™ means the cutiing of branches and/or trunk of a tree in a mamer which
substantially reduces the overall size of the tree or destroys the existing symmetrical appearance
ot natural shape of the tree and which results in the removal of main lateral branches leaving the
trunk and branches of the tree in a stub appearance. “Heading back™ as defined herein is
considered to be severe pruning.

“Stand thinning” means the selective removal of a portion of trees from a grove of trees,

“Street” means the portion of a right-of-way easement used for public purposes, such as
roadway improvements, curbs, gutters and sidewalks, dedicated to the city, and formally
accepted by the city into the city public strect system for maintenance purposes.
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“Sunlight” means the availability or access to light from the sun across property lines.

“[ree” means any woody perennial vegetation that generally bas a single trunk and
reaches a height of at least eight feet at maturity.

“Tree/vegetation owner" means any person who owns real property in the city on which
tree(s) and/or vegetation is located.

“Vegetation” means all types of plants, bushes, hedges and shrubs, including trees.

“View” means a vista of features, including but not limited to, bodies of water, bea.ches,
coastline, islands, skylines, mountains, city lights, ridges, hillside tetrain, canyons, geologic
features and landmarks. The term “view" does not mean an unobstructed panorama of these
features.

“View equity” means achievement of 2 fair, reasonable, and balanced accommodation of
views and competing obstructions (such as structures, trees and/or vegetation), privacy and the
use and enjoyment of property. Development, including its landscaping, shall be designed to
preserve views from neighboring properties. No person shatl plant, maintain, or petmit to grow
any trees or vegetation which unreasonably obstructs the view from a neighboring property.

“View Seeker” means any real property owner in the city or autborized agent of such
property owner who alleges that tree(s)/vegetation located within the immediate vicinity of the
property as set forth in Section 17.55.040 is causing unreasonable obstruction of the view
benefiting such real property

“Vista pruning” means the selective thinning of framework limbs or specific areas of the
crown of a trec to allow a view from a specific point. (Ord. 661 § 1 (part), 2010).

SEC. 17.55.040 View equity claim limitations.

Subject 1o the olher provisions of this chapter, a real property owner in the city may
initiate the claim resolution process as outlined in Section 17.55.060. However, a claim for
preserving or restoring view equity may only be made ) regarding any trec/vegetation located on
real property, as defined herein, which is within five hundred feet from the view seeker’s real
property boundary, and ii) if a claim has not been initiated against that real property by the view
seeker or any other real property owner in the city within the last two years, unless the
subsequent claim is made within 45 days of notice of the original claim as provided in Section
17.55.080 of this chapter. In addition, a view secker may only seek to preserve or restore a view
from one common inlerior or exterior space used by the view seeker, including but not limited to,
the living, family, and dining rooms, rooms that have featurcs such as picture windows, sliding
glass doors, and French doots, and common exterior areas such as patios, balconies, decks, pool
arcas, and gazebos designed to take advaniage of views. Properties which have more than one
unique or different view shell be permitted to apply for preservation or restoration of one
additional view.

Requests for view equity with regard to any tree and/or vegetation located on city
property or in city parks, or with respect to city maintained trees, may only be initiated as
ontlined in Section 17.55.070 of this code. (Ord. 661 § 1 (part), 2010).

SEC. 17.55.050 View equity claim.
A claim to preserve or restore view equity shall consist of all of the following:

(1) A description of the nature and extent of the alleged obstruction, including
pertinent and corroborating evidence. Evidence may include, but is not limited to, documented
and dated photographic prints, negatives, slides and written testimony from residents living in
the area. Such evidence must show the extent to which the view has been diminished by trees
and/or vegetation;
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(2)  The location of all trees and/or vegetation alleged to cause the obstruction, the
address of the property upon which the trees and/or vegetation are located, and the present
tree/vegetation owner’s name and address;

(3)  Specific view equity preservation actions prapased by the view seeker o resolve
the allegedly unreasonable obstruction;

(#)  Evidence that initia] discussion as described in Section 17.55.070 has been made
and has failed. Bvidence may include, but is not limited to, copies of receipts for certified or
registered mail correspondence; and

(5)  Evidence confirming the ownership and the date of acquisition of the view
seeker’s property. (Ord. 661 § 1 (part), 2010).

SEC. 17.55.060 View equity claim resolution process.

The view seeker shall follow the process established by this chapter in secking
preservation or restoration of view equity. First, the view seeker must complete the “initial
discussion” process described in Section 17.55.070. Second, if that process does not yicld a
resnlt mutuatly satisfactory to the view seeker and the tree/vegetation owner, then the view
secker may file a view equity claim with the city and request mediation, as described in Section
17.55.080. Third, if the tree/vegetation owner does not participate in mediation or if mediation is
unsuccessful in resolving the claim, the view seeker may next pursue resclution by arbitration, as
set forth in Section 17.55.090. Fourth, if arbitration is not accepted by the tree/vegetation owner,
the view seeker may next request that the city’s planning director issue an advisory opinion en
the view equity claim pursuant to Section 17.55.100. If all of these steps are taken and processes
are exhausted by the view seeker but no resolution is reached, the view secker may then initiate
litigation as described in Section 17.55,110. (Ord. 661 § 1 {part), 2010).

SEC. 17.55.070 Initial discussion.

A view seeker who believes that one or more trees or vegetation which has grown on
another person’s property in the city has caused unreasonable obstruction of view equity from
the view seeker’s property, shall first notify the tree/vegetation owner of such concerns. The
notification shall request personal discussions to enable the view seeker and tree/vegetation
owner to attempt to reach a mutually agreeable solution, and shall be followed-up in writing.
The nofification shall include a copy of the view prescrvation ordinance (chapter 17.55 of this
code), available from the city. The view seeker shall invite the treefvegetation owner to view the
alleged obstruction from the view secker’s property, and the tree/vegetation owner is urged to
invite the view seeker to view the situation from his/her property. Failure of the tree/vegetation
owner to respond to the written request for initial discussion within forty-five days from the date
of delivery shall be deemed formal refusal by the tree/vegetation owner to participate in the
initial discussion.

If the inifial discussion is refused, or if the parties do not agree as to the existence and
nature of the view seeker’s obstruction and the appropriate preservation action, the view seeker
may proceed with the subsequent claim resolution process outlined in Section 17.55.060. (Ord.
661 § 1 (part), 2010).

SEC. 17.55.080 Mediation.

If the initia! discussion outlined in Section 17.55.070 does not result in an
agreement between the tree/vegetation owner and the view seeker, the view secker may file a
written view equity claim with the city requesting mediation. Upon receiving the written claim
and processing fee, in the amount established by resolution of the city council, city staff shatl
prepare and send by certified mail to the tree/vegetation owner, a copy of the written claim and a
notice requesting that the tree/vegetation owner agree to participate in a mediation process 1o
attempt to resolve the view equity claim. In addition, city staff shall notify all property owners
within 500 feet of the tree/vegetation owner’s property of the pending view equity claim, their
right to file a view equity claim on their own behalves within 45 days of city staff’s mailing of
notice of the original view equity claim, and the fact that their view equity claim will be subject
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to the two-year time limit set forth in Section 17.55.040 if it is not filed within 45 days of staff’s
mailing of notice of the original claim. Any view equity claim(s) submitted by swrrounding
property owners after being advised by staff of the pending view equity claim shall, to the extent
possible, be combined with the existing view equity claim for purposes of mediation and
arbitration.

The tree/vegetation owner shall have 45 days from delivery of the request for mediation
to either accept or decline mediation. The notice sent to the treefvegetation owner shall inform
the tree/vegetation owner that a failure to respond to the request for mediation within forty-five
days from the date of delivery of the notice shall be deemed formal refusal of the mediation
process by the tree/vegelation owner.

If the tree/vegetation owner agrees to participate in a mediation process, the view seeker
shall then pay the fee established by resolution of the city council for the mediation process,
including review by the city’s certified arborist. The mediator shall be chosen by the parties
from the [ist of professional mediators maintained by the city. In the event the parties are unable
to choose a mediator from the approved list, city staff shall randomly select a mediator from the
list. City staff, in consultation with the mediator, shaii establish a date for mediation, and a
written notice of the mediation hearing date shall be sent to each party by certified mail.

The mediator shall be guided by the provisions of this chapter, including the evaluation
criteria set forth in Sections 17.55.130 and 17.55.140, and the hierarchy of preservation actions
set forth in Section 17.55.150, respectively, in attempting to resolve the view equity claim. The
mediator shall also consider recommendations of the certified arborist regarding landscape
techniques and/or maintenance procedures. '

The role of the mediator shall be advisory in nature and shall not be binding in
establishing the preservation or restoration of view equity. Any agreement reached between the
two parties as a result of the mediation process described herein shall be reduced to writing and
signed by the mediator and all of the parties, and two copies shall be submitted to the city clerk.
The cost of mediation, including review by a certified arborist, shall be paid initially by the view
seeker, provided, however, that the ultimate respensibility for such cost may subsequently be
modified by mutual agreement of the parties. The mediator is encouraged to suggest a just and
reasonable allocation of responaibility for the cost of mediation as part of the mediation process.
(Ord. 661 § 1 (part), 2010).

SEC. 17.55.090 Arbitration.

If the initial discussion under Section 17.55.070 and mediation under Section 17.55.080
fail to achieve agreement between the tree/vegetation owner and the view secker, the view seeker
may send to the tree/vegetation owner a request io participate in a binding arbitration process.
The treefvegetation owner shall have forty-five days from delivery of the request for arbitration
to either accept or decline arbitration. Failure to respond within forty-five days shall be deemed
formal refusal of arbitration. If arbitration is accepted, the parties shall agree in writing to the
selection of an individual arbitrator, who shall be chosen from a list of professional arbitrators
available from the city within thirty days of such acceptance. If the parties arc unable to agree
on a specific arbitrator within thirty days, they may jointly request that city staff randomly select
an arbitrator from the list maintained by the city. In addition, either party may petition a court of
competent jurisdiction to appoint an arbitrator from the list maintained by the city.

The arbitrator shall be guided by the provisions of this chapter, including the evaluation
criteria set forth in Sections 17.55.130 and 17.55.140, and the hierarchy of preservation actions
set forth in Section 17.55.150, respectively, in attempfing to resolve the view equity claim, and
shall submit a complete written decision to the view secker and the tree/vegetation owner. Any
decision of the arbitrator shall be enforceable pursuant to the provisions of California Code of
Civil Procedure Section 1285 et seq., and two copies of the decision shall be submitted to the
city cletk.

The costs of atbitration shall be paid initially by the view seeker, provided, however, that
the ultimate responsibility for such costs may subsequently be modified either by mutual
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agreement of the parties or by a determination of the arbitrator 2sto 2 just and reasonable
allocation of responsibility. (Ord. 661 § 1 (part), 2010).

SEC. 17.55.100 Advisory Opinion.

If the initial discussion and mediation processes fail to result in a resolution or agreement,
and if the view seeker requests but the tree/vegetation owner declines to participate in arbitration,
the view seeker may request that the city’s planning director assess and issue an advisory opinion
on the view equity claim. Such requests must be made to the planning director in writing within
thirty days after arbitration is refused or deemed refused pursuant to Section 17.55.090. The
planning director may, but is not required to, assist the parties in resolving the view equity
dispute. It is the intention of this section that the advisory opinion be admissible as evidence in
any civil action brought pursuant to Section 17.55.110 of this chapter.

SEC. 17.55.110 Litigation,

If a view seeker has attempted to obtain but has been unsuccessful in attaining agreement
or resolution under Sections 17.55.070, 17.55.080, and 17.55.090, the view secker may initiate
civil action in a court of competent jurisdiction for resolution of liis/her view equity claim under
the provisions of this chapter. It is the intent of this chapter that the cvaluation criteria set forth
herein be utilized in adjudicating view equity claims in civil litigation. In the event of civil
litigation, the view seeker shall provide two copies of the filed complaint to the city clerk.

The prevailing party in any civil action brought pursuant to this chapter shall be entitled
fo recover its reasonable costs and atiorneys® fees incurred.in the titigation, subject to the
following exception: a tree/vegetation owner who prevails in litigation shall not be entitled to
recover attorneys’ fecs and costs if the trec/vegetation owner has declined to participate in the
initial discussion, mediation, or arbitration processes set forth in Sections 17.55.070, 17.55.080
and 17.55.090, respectively. The notice of the view equity claim and request for mediation
provided by the city in accordance with Section 17.55.080 shall inform the treefvegetation owner
of this provision and the consequences of non-participation in the initial discussion, mediation,
and/or arbitration processes. (Ord. 661 § 1 (part), 2010).

SEC. 17.55.120 Preservation action limitations.

Except as otherwise authorized by law, no tree and/or vegetation on real property owned
or controfled by another person may be removed, destroyed or altered unless the view seeker
cither enters into a written agreement with the tree/vegetation owner or obtains an arbitration
award or judicial decision specifying, in detail, the nature and timing of the preservation action
and the parties responsible for performing such action. (Ord. 661 § 1 (part), 201 0).

SEC. 17.55.130 Criteria for determining unreasonable obstruction.

The following criteria are to be considered (but are not exclusive) in determining whether
unreasonable obstruction of a view has cccurred:

(1)  The vantage point(s) from which the view is observed;
(2)  The extent of the view obstruction, both cumently and at trec/vegetation maturity;

(3)  The quality of the view, including the existence of landmarks, vistas, or other
unique view features;

(4)  The cxtent to which the tree(s) and/or vegetation have grown to obscure the
enjoyment of the view from the view secker’s property since the view seeker’s acquisition of his
or her property;

(5)  The extent to which the view has been or is diminished by factors other than
tree(s) and/or vegetation. (Ord. 661 § 1 (part), 2010).

SEC. 17.55.140 Criteria for determining appropriate preservation action,
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When it has been determined that unreasonable obstruction has occurred, then the
following unweighed factors shall be considered in determining appropriate preservation action:

(1)  The number of existing trees or amount of vegetation in the arca and the current
effects of the tree(s) and their removal on the neighboring vegetation;

(@)  The extent to which the tree(s) and/or vegetation provide:
(a) Screening or privacy,
()  Energy conservation and/or climate control,

(¢)  Soil stability, as measured by soil structure, degree of slope and extent of
the tree’s root system when a tree is proposed to be removed,

(d)  Acsthetics,

(¢)  Communityneighborhood quality, value or significance,

()  Shade,

(g)  Historical context due to the age of the tree/vegetation,

(h)  Rare and interesting botanical species,

(i) Habitat value for wildlife,

()] Blending, buffering or reduction in the scale and mass of architecture.

(3)  Any hazards posed by the tree(s) or vegetation including, but not limited td, fire
danger or the danger of falling limbs or trees;

(4)  The age, projected rate of growth, and maintenance requirements of the tree(s) or
vegetation;

(5)  The date the view seeker purchased his'her property; and

(6)  The date the tree/vegelation owner purchased his/her property. (Ord. 661 §1
(part), 2010).

SEC. 17.55.150 Hierarchy of preservation actions.

View equity actions must be consistent with all other provisions of this Title. Severe
pruning should be avoided due to the damage such practice causes to the tree’s form and health.
Preservation actions may include, but are not limited to the following, in order of preference,
assuming no countervailing health or safety interest(s} exist:

(1)  Lacing. Lacing is the most proferable pruning technique that removes excess
foliage and can improve the structure of the tree.

(2)  Vista Pruning. Vista pruning of branches may be utilized where possible, if it
does not adversely affect the tree’s growth pattemn or health.

(1)) Crown Reduction. Crown reduction is preferable to tree removal, if it is
determined that the impact of crown reduction does not destroy the visual proportions of the tree,
adversely affect the tree’s growth pattern or heaith, or otherwise constitute a detriment 10 the
tree(s) in question.

(4)  Stand Thinning. The removal of a portion of the total number of trees from a
grove of trees, without any replacement plantings.

¢
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(5)  Heading Back. Fliminating the outer extent of the major branches throughout the
tree. Heading back is only to be permitted for trees specifically planted and maintained as a
hedge, espalier, bonsai or in pollard form and if restoration actions (1) through (4) of this section
will not accomplish the determined preservation action and the subsequent growth characteristics
will not create a future obstruction of greater proportions.

(6)  'Tree/Vegetation Removal. Tree and/or vegetation removal, which may be
considered when the above-mentioned preservation actions are judged to be ineffective and may
be accompanied by replacement plantings or appropriate plant materials to restore the maximum
Jevel of benefits lost due to tree removal. (Ord. 661 § 1-(part), 2010).

SEC. 17.55.160 Responsibitity for preservation action and subsequent maintenance.

The view secker shall be responsible for paying the cost of any determined preservation
action unless the parties agree lo share the costs in some other manner. Subsequent maintenance
shall be the responsibility of the tree/vegetation owner, unless otherwise agreed to by the parties
or required pursuant to any final arbitration decision or court order. It is the intent of this chapter
that a tree/vegetation owner who sells his or her. property notify the purchaser of any agreement,
decision, or court order requiring subsequent maintenance of trees or vegetation. (Ord. 661 § 1

(part), 2010).
SEC. 17.55.170 Liability.

(1)  The city shall not be liable for any damages, injuries, costs or expenses which are
the result of an advisory opinion issued by a city employee or official or any agreements or
determinations resulting from mediation, arbitration or litigation concerning view equity claims
or a view seeker’s assertions pertaining to views granted or conferred herein. Nor shall the city
have any liability because a particular neighborhood is granted or denied an exemption pursuant
to Section 17.55.180 of this chapter.

{2)  Under no circumstances shall the city have any responsibility or lisbility to
enforce or seek any legal redress, civil or criminal, for any decision that any other person or
entity makes concemning a view equity claim.

(3) A failure to comply with the provisions of this chapter is not a misdemeanor, and
the enforcement of this chapter shall be only by the affected and interested private parties. (Ord,
661 § 1 (part), 2010).

SEC. 17.55.180 Petition for exemption.

A recognized and established neighborhood in the city may petition the city conncil for
an exemption from this chapter. The factors the city council will consider in determining
whether such an exemption should be granted shall inchude, but not be limited to, whether the
neighborhood has vnique or historic trees or trees that provide shade or otherwise add to the
character of the neighborhood, and whether the properties in the neighborhaod have views of
unique scenic vistas. A petition for exemption may be submitted by the authorized homeowners’
association in the petitioning neighborhood or by a majority of the homeowners in the
neighborhood. The procedures goveming exemption petitions ghall be established by resolution
of the city council.

SEC. 17.55.190 Severability.

If any section, subsection, sentence, clauss, phrase or portion of this chapter is for any
reason held invalid or unconstitutional, such decision shall not affect the validity of the
remaining portions of this chapter.

The city council hereby declares that it would have adopted this and each section,

subsection, phrase or clause of this chapter irrespective of the fact that any one or more sections,
subsections, phrases or clauses be declared invalid or unconstitutional on their face or as applied.
ADDING CHAPTER 17.55

(Ord. 661 § 2 (part), 2010).
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SECTION 2. If any section, subsection, subdivision, sentence, clause, phrase, or portion
of this ordinance or the application thereof to any persons or plaoce, is for any reason held to be
invalid or unconstitutional by the decision of any court of competent jurisdiction, such decision
shall not affect the validity of the remainder of this ordinance. The City Council hereby declares
that it would have adopted this ordinance, and each any every section, subsection, subdivision,
sentence, clause, phrase, or portion thereof, irrespective of the fact that any one or more sections,
subsections, subdivisions, sentences, clauses, phrases, or portions thereof be declared invalid or
unconstifutional,

. 'The City Clerk shall certify to the adoption of this Ordinance and cause
the same to be published in accordance with law.

ADOPTED this 12" day of 2010

=

JJOHN C. ADDLEMAN, MAYOR

ATTEST:

= &

DOUGLAS B/PRICHARD, CITY CLERK

I H:Bl_{EBY CERTIFY that the foregoing Ordinance No. 661 was adopted blkr the City Council of
the City of Rolling Hills Estates at a regular meeting held thereof on the 12™ day of October,
2010, by the following vote:

AYES: ADDLEMAN, MITCHELL, SEAMANS, .ZERUNYAN, ZUCKERMAN
NOES: NORE
ABSTAIN: NONE

ABSENT: NONE Z 2 g—é J

DOUGLAS d. PRICHARD, CITY CLERK

DRDINANCE NO. 681 13 :83:
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City of Sausalito : Tree and View Preservation Ordinance

TREE AND VIEW PRESERVATION ORDINANCE

Chapter 11.12 of the Municipal Code
Sections

1112010 - Purposeand Intent
11.12.020 - Definitions
11.12.030 - Protected Trees
11,12,040 - Views
11.12.050 - Enforcement and Penaliies

Section 1. Chapter 1112 of the Semsalito M!minipalcodaia hereby amended to read as follows:

11.12.010 PURPOSE AND INTENT. The General Plan of the Clty of Sansalito recognizes the contribution of
bﬁmﬂdvmmmmmmmdﬁe%.nemowdmmmmmﬂd
demhmmdbmmﬁmm,mmmmmmm.mmmmdmmndm
protection against wind, ahdimpnirmddmﬂdpﬂwcyudqtﬂotﬁhchnptermkumﬂedmthatteumdﬁm
and the benefits derived from each, may come into conflict, This Chapter presents guidelines to resolve such
conﬂictssoasmpruvidaammnabhbdmmbmmmdﬁmrduedwm.ltistheinwmﬁthh
mmwpmﬁemmﬁmhwﬁﬁmmmﬁﬁhwmmuﬁymmmmmmmm
themselves withiout City intervention, For these reasons, the City Council enacts these regulations to promots the
pliblic health, safty and welfare. All tree work to be performed shall be in accordanos to prusing standards of the
International Sodiety of Arboriculture Western Chapter. (18A Copies available at Community Development
Department.)

11.12.020 DEFINITIONS. As used in this Cheapter, the following terms shall have the meanings set forth in this
section unless the comtext clearly indicates otherwise:

Alterations: Any action which would significantly change or damage the health or appearance of any tree,
whether, 1) by cutting of its trunk or branches, o, 2) by filling or surfacing or changing the drainage of the sofl
around the tree, 3) by the eutting or removel of roots, 4) by removal of ths upper portion of the tres's trunk or main
leader, or 5) by any other damaging acts.

Arborist: 1) “Certified"Arborist as currently listad by the International Society of Arboriculture, or, 2)
"mmuﬁny‘mbodancmenﬂyﬂmdnammhwofﬂmmmmacomnmm.

Arborlsts Report: The report of a Certified or Consulting Atborist on the feasibility and impact of suggested tree
work.

C.B.H. (Circumference at Breast Height): The tree trunk's circwmference as measured at 4 and 1/2 feet above
the ground. For multi-trunked trees, the cirenmference of the two largest trunks combined. Claimant: Any
individuals or group of individuals who files a claim as required by the provisions of this Chapter.

Claimant: Any individual or group of individusls who fles a claim s required by the provisions of this chapter,
Feasible Tree Work: Tree work in which the first priority s the heslth und appearance of the tree.

Hedge: Any plant matexial, trees, stump growth, or shrubbery planted or growing in a dense continuous line, so as
to form a thicket, barrier or living fence. O

http://ci.sausalito.ca.usfindex.aspx Tpage=125
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City of Sausalito : Tree and View Preservation Ordinance Page 2 of 11

Meeting "Noticed"; A meeting of which adjacent residents and property owners arg notified by the City.

IR I TE S

28 I TN LGN TN

2

Obstruction: Any blocking or diminishment of a view or sunlight attributable to the growth, appearance,
maintenance or location of trees.

Pruning: Normal, seasonal mnaintenance proning, trimming, shaping or thinming of a tree necessary to itz health,
growth and view maintenance. Foliage reduction should not exceed one quarter of the total tree foliage.

Restorative Action: Any specific requiremant to resolve a view claim,

o

Routine Pruning: The remaoval of any dead parts of a tree, Normal, sessonal maintenance proning, trimming,

shaping or thinning of a tree necessary to its health, growth and view maintenance. Foliage reduction should not
exceed one quarter of the tote] tree foliage,

T A T I

Shrubs or Shrabbexy: A woody perennial plant smaller then a tree, usually having permanent stems branching
from or near the ground.

vy m—

Thinning: The selective removal of entire branches from a tree 5o as to improve visibility through the tree and/or
improve the trees structural condition.

[

Topping: Removal of the upper portion of a tree's trunk or main leadar,

Tree: Ahighly compartmented, perennial, woody, shedding plagt thet is usually tall, single stermmed, and long- £
lived. For the purposes of this Ordinance, trees ars of the following classes. i

Dedicated Tree: A tree that has special significance as pravided for by resolution of the City Council.
Deygirable Tree: A tree thet has been approved for the specific location by the Trea Committee or City Arborist.

Fast Growing Tree: A tree developing three feet or more in height n yearly growth.

i ot FLH

Heritage Tree: A tree which has & C.B.H. of 30", No umdesirable tree as defined herein is a heritage tree. 4

Protected Tree: Protected tress are those listed below.

1. Onall private property: &) the California or Coastal Live Oak (Quereus agrifolla)measuring 12" C.B.H.
or larger; b) heritage trees; and c) dedeated treas,

2, On private undeveloped property, a tres measuring 12" C.B.H. or larger,

3. Al trees and shrubs on City-owned propetty.

4. Noundesirable tree is a protectsd tree,

A R

Undesirable Tree: Is one of the following: 1) Eucalyptus globulus, (Bluz Gum Eucalyptus); 2) Pinus radiata,
(Monterey Pine); 3} Cupressus macrocarpa, (Monterey Cypress); 4) Sequole sempervirens, (Coastal Redwood); 5)
Acaciz melanoxylon, (Blackwood Acacta); 6) Acacie bafleyane, (Bailey Acacia); and 7) Acacia decurrens, (Green
Waitle).

Tree Committee; The Cormmittes established under Chapter 2,30 of the Sausalito Municipal Code.

Tree Owner: Any individual owning real property in the City upon whoae land are trees that form the basis for the

filing of a view claim.
()
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City of Sausalito : Tree and View Preservation Ordinance

Tree Removal: The destraction of any tree by cutting, girdling, interfaring with the water supply, applying
chemicals, or regrading around the base of the truk.

Tree Worker: "Certified” tree worker us currently listed by the International Society of Arboriculiure,

Undeveloped Property: Undeveloped property incladss:

Page 3 of 11

1. Aparcel of private land of which less than ten (10) percent is covered by a stracture, ineluding but not
limited to residential lots;

2, Ammdoflmdwhichunbeﬁrtherdigidedhamdmwiththemﬂngmguhﬁmofthedm

3. Aparcel of land on which the structures ave about 1o andergo demolition or relocation.

View: A vista of the San Francisco-Richardson Bay, nelghboring communities, surrounding hills, or a nearhy or
distant wooded area from the primary Hving areas of the home. "Views" include, but are not limited to skylines,
bridges, distant cities, geologic features, hillside tarrains and wooded canyons or ridges. The term "view” does not
mean an unobstructad panorama of all or any of the above.

View Clabm: The writtan basis for arbitration or court action under the provisions of this Chapter, submitted by
the claimant. '

11.12,030 PROTECTED TREES.

A. Permit Procedures for Removal or Alteration of Protected Trees. It is unlawful for amy person to
remove or alter any protected tree as defined herein, without a permit issued and posted as provided in this
Chapter except for the purpose of routine pruning. No protected tree may be removed or altered on amy
undeveloped property on Saturday, Sunday or Holidays or at any time except during regular working hours (8:00
a.m.- 5 pan.), Monday through Friday.

1. AppHeant's Responaibility:

a. Application. A Tree Removal/Alteration Permit shall he chtained from the Community Development
Department in any situation which tnvolves the removal or alteration or possible damage to a
protected tree or trees, including issuance of a persmit for building, grading or demolition, Ths permit
sapplication must be accompaniad by an arhorist report stating the need for tree removal or alteration
based on the Criteria set forth in subdivision B of this Section, and recommending protective measures
for any endangered tree. If the applicant is not the owner of the property on which the tree ot trees are
located, the applicant shall attack the written permission of the property owner,

b, Posting of Application and Tree Tags. After submission of an application under this section, the
applicant shall be jssmed troe tags, one of which is to be posted on each tree proposed for remaval or
alteration. Within two (2) working days after making an application for a tree removal or alteration
permit, the applicant ghall place the tags on the trees and post the application so that it is clearly visible
from the street at the front of the lot, The tags and notice shall not be remeoved for ten working days
thereafter. )

c. Posting of Permit. Following issuance of a tree removal permit, en applicant ghall post a copy in
plain view on the site while tree removal or steration work 1s underway. d. Filing Fee The applicent
shall pay the filling fee established by the City Couneil for tres removal or alteration permit.

d. Filing Fee. The applicant shall pay the filling fee established by the city council for tree removal or

alteration permit, @
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City of Sausalito : Tree and View Preservation Ordinance Page 4 0f 11

1. City's Responsibility: The Community Development Department shall be responsible for recetving B
applications for protected tree removal and/or alteration permits, for confirming that the required )
imformation has been provided by the applicant, and for feswing tree tags and notices to the applicant, 3
The Community Development Department shall route all tree removal/alteration applications and
erborist's reports to;

2. The Design Review Board (DRB), if the protected tree(s) is to be altered fremoved or endangered as
- the vegult of a-development-propossl requiring DRB-approval The DRB muut consider the-tree
remaval/alteration application in considering eny plans for the property in question.

b. all other applications to the Trees and Views Committes, if the protected tree or trees ate on private,
developed property.

c. The City Arbordst if the tree(s) are on public property. Site inspection shall be mads by the esponsihla
reviswing agency and written comments received regarding the application shall be considered. The
respongible reviewing agency may require submission: bry the applicant of a site plan and/or survey or
such ather information as is deemed necessary by the responsible reviewing agency.

RTINS N

B. Criteria for Grant or Denial of Application for Removal or Alteration of Protected Trees

i

-

1. Inorderto grant a tree removal or alteration permit, it must be detexmined that removal or alteration
is necessary in order to accomplish any one of the following objectives:

4. To insure the public safety as it relates to the health of the tree, potential hazard to life or property,
proximity to existing or proposed structures, and interference with utilities or sewers,

b. To allow reasonable enjuyment of the property, including sunlight, and the right to develop the
property.

c. To take reasonable advantage of views.

d. To pursue good, professional practices of forestry or landscape design.

E
-
¥
N
k&
i

2. In orderto grant z tree remaoval permit, it must be determined that any one of the following conditions
is satisfied:

et ALt oy

a. The treo to be removed will be replaced by a desirable tree.
b. The Tree Committea waives the above requirement based on nformation provided by the
applcant/ownsr.

3. Aﬁndinsofanyoneofﬁleﬁolluwihgiagwmdsfordeniul.ragudleuofﬂxeﬁndingin"l."above:

Ve ——

a. Removal of a healthy tree of a desired species can be avoided hy:

1. reasonable redesign of the site plan, prior to construction

2, n) thinning to reduce density; e.g. "open windows"

2. b) shaping to reduce height or spread, using thinning euts only (drop crateh)

2. ¢) heading or topping - this is the least preferable method,due to the trea's health and appearance
and cost of maietenance.

b. Adequate provisions for drainage, eroston control, land stability, windscreen, visual screening,
privacy and for restoration of ground cover and/or other foliage damaged by the tree work have not
been made in situations where such problems are antictpated as a result of the removel or alteration,

¢. The tree to be removed is a member of a group of trees in which each tree is dependent upon the

http://ci.sausalito.ca.us/index.aspx ?page=125 9/3/2010
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4, The value of the tres to the neighborhood is greater than its inconvenience to the owner, The effects
on visual, auditory, and wind screening, privacy and neighboring vegatation must be considered.

&, The need for protection of privacy for the property on which the tree is located and/or for adjacent
properties,

Adequate protection shall be provided during the construction period for any protected tress which are to remain
standing. Measures deemed necessary by the reviewing agency in consideration of the size, species, condition and
location of the protected trees to remain, may include any of the following,

1.

Before the start of any clearing, excavation, constraction or othex work on the site, every protected tree
deemed fo be endangered by the work shall be securely fenced off at the "protected perimeter”, which
shall be either the outer limits of the branches of such protected tree {tho drip Yine) or such greater
limits &s may be established by the reviewing agency. Such fences shall remain in place for the duration
of all such work. All protected trees to be removed shall be clearly marked. A plan shell be established
for the removal and disposal of Iogs, brush, earth and other debris which will avoid injury to any
protected tree,

Where proposed development or other site work is to encroach upon the protected perimeter of any
protected tree, special measures shall be incorporated to allow the reots to breathe and obtain water
and nutrients, Any excavation, cutting, filling, or compaction of the existing ground surface within the
protected perimeter shall be minimized, No asphalt or other paving materizls shall be added. No
change in existing ground levels shell oconr within four feet of the base of amy protected tree at
anytime. No burning ot use of equipment with an open flame shall oconr near or within the protected
perimeter,

No storage or dvmping of ofl, gas, chemicals or other substances that may be harmful to trees shall
oceur within the pratected perimeter of any protected trees, or any other location on the site from
which such substances might enter the protected perimeter. No heavy construction equipment or
construetion materials shall be operated or stored within the protected perimeter. Wires shall not be
attached to any protected tres, except a8 needed for support of the tvee. No sign, other than a tag
showing the botanical clussifieation, shall be attachad to any protected tree.

Periodically during construction, the leaves of the protected trees shall be thoroughly sprayed with
water to prevemt buildup of dust and other pollution that would inhibit transpiration.

I any damage to a protected tree should oceur during or as a result of work on the site, the contractor,
builder or owner ahall promptly notify the City of such damage. If such a protected tree can not be
preserved in a healthy state, the reviewing agency shafl require replacement of any protectad tree
removed with another tree or trees on the same site desmed adequate to compengate for the loss of the
tree that is removed,

D. Issuance of Pexrmit

iy
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Consideration of and action on the Parpsit Application shall be made by the Board or Official to whom the Permit
Application is routed in accordance with subsection 11.12.030(A)(2), above and that Boaxrd or Official shall either
approve, conditionally approve or deny the permit with reason for such action stated. If an application for tres
removalfalteration is approved, a permit shall be issued to the applicant by the Community Development
Department in conjunction with any other permit related to the work in question. However, no tree

@)
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City of Sausalito : Tree and View Preservation Ordinance

removal/alteration permit will be isswed until all related building permits are approved.
E. Liahilities

1. Theissuance and exercise of a permit pursuant to this chapter shall not be deemed to establish any
public use or access not already in existence with regard to the property to which the permit applies,

Page 60f 11

5 THe insiianios of A pertiit plrsiatit t tils CHApter ahall not create any Hability of the City with regerd 1
the work to be performed, and the applicant for such permit shall hold harmiess the City and its
officers and employees from any damage or injury thet may occur in connection with, or resulting
from, such work.

F. Emergency Tree Removal or Alteration

1f parsonal injury or property damage is imminently threatened, the Fire Chief, the Chief of Police or the City
Arborist may avthorize the removal or alteration of a protected tree without compHance with other provisiona of
this Chapter, The remaval or alteration of a protected tree under emergency conditions shall be reported to the
CommunitwadopmmtDepmﬁmMmtheﬂmtbushmdwfoﬂwhgthemgmcymm

G. Public Utilities Pruning

Ayearly tree removal permit shall be required for removal or altaration of protected trees as defined in this Chapter

by any public ntility, emergencies excepted. This permit may be revoked at any time if the following conditions are
not met:

1. The Communnity Develapment Departmeat must be informed of all praning, detailing street addresses,
tree types and extent of work, two weeks in sdvance of the work date,

2. A weekly work location must be provided to the City Arborist for each crew so that the work can be
supervised.

3. Al work must be under the daily supervision of an Arborist and the work actually performed by either
an Arborist or a Certified Tree Worker; and

4. Dafined pruning methods imust be used for alt utility pruning work; a copy is available at the
Community Development Department.

M. Appenl of Denied Permit Applications

The decision of the Design Review Board and the Trees and Views Committee 13 final with regards to Applicationa
subject to the jurisdiction of thoge Boards, With regard to applications subject to the jurisdiction of the City
Arborist, the declsion of the Clty Arborist may be appealed as follows:

The Community Development Department shall maintsin a izt of three Consclting Arborists qualified to make
determinations required of this section. Those on the list shall be Conmulting Arborists who have established
through reputation in the community the ability to be fair and impartial in making dsterminations required in this
section and who have agreed to serve as arbiters for purpose of implementing this section. A party aggrieved by the
decision of the City Arborist mey request that the City select one of the thres listed arbiter/arborists to reconsider
the application (so long as the selectad arbiter/arborist has had no prior involvement with the instemt application).
The aggrieved party will be required to pay the fee of the arbiter/arborist in edvance and the City shall then select
the arbiter from the list on a rotational basis. The aybiter/arborist will consider the merits of the application

@9
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City of Sausalito : Tree and View Preservation Ordinance

pursuant to the provisions of this section, and will render a decision in writing either approving the application,
conditionally approving the application, or denying the application, The decision of the arblter/arborist will be
final,

There i3 no City Council appeal of the decision of anmy board, official or arbiter/arbosist of aty Tree Removal
application made pursuant to this gection.

Page 7 of 11

AR G4E VIRWS: —
A. Unreasonable Obstruction of View or Sunlight Prohibited

A tree, shrub, hedge or other vegetation shall not be meintained in such manner as to unreasonably obstruct the
view from or the sunlight reaching other property.

B. Procedure: Private Tree

1. Initial Reconciliation: Any ¢laimant who believes in good faith that the growth, maintenancs and/or
location of trees, shrube, hedges or other vegetation situated on the property of another unreasonsbly
diminishes the beneficial use, economic value, sunlight or enjoyment of the view from the claimant's
property shall notify the tree owmer in wiiting of these concerns, The claimant should consult an
Arborist and obtein a report for a feastble solution to the view problem. The notification to the tree

owner should include the arborist’s report, and shonld also be accompanied by pexsonsl dscussions, if

poasible, to enable the claimant and the tree awner to attempt to reach a mutually agreeable solution,
hoth long term and short term, to the alleged unreasonable obstruction. if any tree involved is &
" protected tree, a tree removal/alteration permit must bs obtained prior to work being done.

2, Mediation: If the initis] reconciliation attempt is umsuccessful, and all parcels involved are private
property, the complaining party shall propose mediation, Acceptancs of mediation shall be voluntary,
but the tree owner shall have no more than 30 days from sexvice of a written request for mediation to
accept or reject the offer of mediation, nnless otherwise extendad by complainant. If mediation is
accepted, the parties ghall mutuslly agree upen a Mediator within 10 days.

It is recommended that the services of a professionally trained mediator or mediation service be
employed. The City shall provide, upon request, for revisw and consideration for selection by the
parties a list of mediators and mediation services accompanied by the qualifications provided by such
individuals o entities, The fee for mediation sevvices will he determined by the mediator and the
parties. The mediator shall not have the power to issue binding orders fox restorative action hut ghall
strive to enable the parties to resclve their dispute at this stage in order to eliminate the need for
binding arbitration, fact finding and advisory decision, or litigation. If any tree involved is a protected
tree, a trea removal/alteration permit must be obtained prior to work being done.

3. Arbitration: In those cases where the parties are unable to reach agresment through the Initial
Reconciliation process or with the assistance of a mediator, either the claimant or the tree owner may

offer in writing to the other party to submit the dispute to binding arbitration. The initiating party shall

serve on the other party by personal service or certified mail, return receipt requested, an agreement

executed by the injtiating party to submit the dispute to binding arbitration. If the non-initiating party

concurs, he/she shall execute the agreemnent within 30 days from service, Fallure to execute the
agreement shall be deemed a rejection of binding arbitration.

I the agreement is accepted, the initiating party shail submit a view clain to the City of Sansalito's

Community Development Department, The filing fee for such a claim shall be established by the City
Council. The Trees and Views Committee serves as a board of arbitration at a noticed public meeting

_ (a))
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City of Sausalito : Tree and View Preservation Ordinance

which shall be held within forty five (45) from the date of the filing of the view claim. The arhitration
proceading shall be based on available evidence and testimony. Elther party to the action may either be
represented by an Arborist or present zn arborist's written report to the Trees and Views Committee
fifteen (15) days prior to the meeting date. The Trees and Views Committee may recommend the
services of other experts to either or all parties, Each party shall have the right to present witnesses and
to question witnesses presented by any other party. The Troes and View Committee shell reasonably
attempt, as a group, to inspect the premises of both the daimsnt and the tree owner(s) prior to the
ot e prbliration-meeting;

Page 8 of 11

The Trees and Views Committee shall submit a written decision to the parties, The decizion ghatl
include the Trees and Views Committee's findings with respect to the Standards listed in subsection C-
3 and 4 of this Section and required regtorative actions. All mandated restorative actions shall be
initisted within thirty (30} days of the rendition of the arbitration report, unless the health of the
growth invelved mandates a later date. The written declsion of the Trees and Views Committse
mandating restorative action shall constitate the tree removal/alteration permit required for the
specified work. The decizion of the Trees and Views Committee shall be final and hinding axd
enforeeshle pursuant to the provisions of Cods of Civil Procedure Section 1280 ef seq,

4. Fact Finding and Advisory Decision: In those cases whers the parties are unable to reach agreement
through the Initial Reconciliation process or with the assistance of & mediator or agree to hinding
erbitration, the claimant or the free owner may elect #act Finding and an Advisory Decislon of the
Trees and Views Comunittee, The applicant shall submit a view claim to the City of Smslito's
Community Development Department. The filing fee for such a clgin sheil be established by the City
Council. The Trees and Views Committ=e serves as the Fact Finding Board and shall render an
Advisory Decision to the parties. A noticed public meeting shall be held within forty five (45) days from
the date of the filing of the view claim. The proceeding shall be based on available evidence and
testimony. Either party to the action mey either be represented by an Arborist or present an arborist's
written report to the Trees and Views Committee fifteen (15} days prior to the meeting date. The Trees
and Views Committee may recommend the services of other experts to either or all parties. The Trees
and Views Committee shall reasonably sttempt as g group to ingpect the premises of both the claimant
and the tree owner(s) prior to the arbitration meeting. .

The proceeding need not be postponed if any party refuses permission to inspect the premises or refuses to
participate in the proceeding and produce evidence.

The Trees and Views Committee shall submit a written Advisory Declsion to the parties. The Decision shall include
the Trees and Views Committee's findings with respect to the Standards listed in subsection C-3 and 4 of this
Section and recommended restarative actions as well recommending eDoeation of costs for the same. In the event
litigation is required to enforce the decision of the Trees and Views Committes, there shall bs a rebuttable
Presumption in favor of the Trees and Views Committee's decision, The party bringing any private civil action
under this Ordinance must promptly notify the City of Sausalito's Commatnity Development Depurtment in writing
of such action. Such notification shall be placed in the property file of the properties where the trees are located,

C. Arbitration of View Claim

t. Responsibility of Claimant in Arbitration
The claim shall snbmit a view claim on a form prescribed by the City. The report of an Arbortst shall ba
submitted with the view claim. If the claimant is not the owner of the property to be benefited by the
claim, the claimant shall attach the written permission of the affected property owner.

2. Responsibilities of Tree Committee in Arbitration

The Trees and Views Committee:
@3
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City of Sausalito : Tree and View Preservation Ordinance

a, Shall condhct a site visit ag 2 group to properties involved.

b. May request additional data.

c. Shall conduct a public hearing on the view claim. At Jeast ten (10} days prior to the hearing, notice
thereof shall be mailed to the affected parties and to the owners of the property within a radius of one
hundred (100} feet of the houndaries of the property upon which the trees are locatad, Notice of the
hearing shell also be published and posted at City Hall at Jeast ten (10) days prior to the hearing,

d.-Shall record-in-the Connty Resorder's office any-final decision-of the Tree- Committee which-prevides-

for limitations on the property of a free owner.,

Standards for Resolution of Claims in Arbitration

The Tree Committee shall, as a group, inspect the premises of both claiment(s) and tree owner{s) to
verify the nature and extent of the alleged view obetruction. For purposes of this section, the Trea
Committee and/or any involved Arborist may enster upon the property of sither or both parties, The
Tres Committee shall evaluate the Standards set forth below based on the site visit, the property file on
record at City Hall, the submitted data and the public meeting.

a. The character of the view:

1) The vantage point from which the view Is sought.

2) The extent to which the view might be diminished by factors other than growth involved in the
claim.

8) The extent of the view that existed at the time claimani(s) purchased the property. (Is the party
attempting to create, enhance or restore a view?)

b. The chiracter of the view obstruction:

1) The extent of the alleged view obstruetion as a percentage of the total visw (estimate).
2) The impact on the beneficial nee, economic value and enjoyment of the claimant's property cansed
by the growth.

¢. The extent of benefits and/or burdens derived from the growth in question:

1) The visual quality, including bat not limited to species, siza, growth, form and vigor.

2) Location with respect to overall appearance, design and/or use of the tree owner's property.

g) Visusl, auditory, wind screening and privacy provided by the growth to the owner and the
neighbors.

4) Effects on neighhoring vegetation provided hy the growth.

5) The impact of the beneficial use, economic value and enjoyment of the tree owner's property caused
by the growth

d. Restorative actions shall be limited to the following:

1) No action.

2) Thinning to reduce density ¢.g., open windows.

3) Shaping to reduce height or spread, using thinming cats only (drop erotch).
4} Heading or topping.

5) Tree removal with necessary replacement planting.

e. Each type of restorative action shall be evaluated based on the sbove findings and with consideration
given the following factors:

1) The effectiveness of the restorative action in restoring the view,
\ (a3)
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City of Sausalito : Tree and View Preservation Ordinance Page 10 of 11

2) Any adverse impact of the restorative action on the benefits derived from the growth in question,
3) The cost of the yestorative action as obiained from the view claim. The Tree Committee may
determine that additional estimates are required.

4) The effects upon the privacy of the tree owner, Valnes of quiet and privacy should receive equal
consideration with values of view and sunlight

f. Al restorative actions shall be undertaken with eonsideration given to the following factors:

1) All restorativa actions must ba consistant with subsection C-3, subparagraphs "d” and "e" of this
Section,

2) Restorative actions shall be limited to shaping, thinning, and/or heading of branches where
possible.

3) When shaping and/or thinning of hranches is not a feasible solution, heading or topping shall be
preferable to tree removal if it is determined that the impect of topping does not destroy the visual
proportions of the tree, adversely affect the tree's

growth pattern or health, or otherwise constitute a detriment to the tree in guestion (arbocist’s advice
required).

4) Tree removal shall only be considered when all other restorative actions are judged to be Inaffactive,
‘Replacement planting can be required on the property of the parties.

5) An arborist’s report is required in determining the nature and cost of replacement plant materials,
installation of such plant materials, and time required for such plant materials to become well
established,

6) In those cases where tree removal eliminates or significantly redures the tres ownet's benefits of
visual screening, windsereening or privecy, replacement screen plantings shell, at the tree owner's
option, be established prior to trec removal;

notwithstanding the provisions of sub-paragraph "e" abave, the tree owner may elect tree removal with
replacement planting as an alternative to shaping, thinning, heading or topping.

7) All shaping, thinning, heading, topping and tree removal required under this Chapter must b
performed under the daily supervision of an Arhorist.

4. Implementation of Declsion
‘Within thirty (30) days of the arbitration decigion, the tree owner will obtein at least three bids for the
preseribed work from Arborists and shell present all bids to datmant. Within fifteen (15) dayz after
presentation of the bids, the claimant shall deposit with the tres owner an amount equel to the
percentage of the lowest bid deemed appropriate by the Tree Committee, The tree owner shall, at his
sole dizcretion, choose the company by which he wishes the work done and shall order the work done
within fifteen (25) days after receiving the claimant’s deposit, The tres owner shall pay the difference
between the deposit amount and the bid amount of the company he has chogen, The authorized work
of correction shall be done by an Arborist under the sole direction and control of the tree owner.

5. Alloeatiom of Costs in Arbitration
To be determined by the Arbitration Committec sccording to the standards set forth under Section C,
see. 3-4.0f this section, and the individual cireumstances hwought before the Committee.

D. Procedure - City Trees

The Trees and Views Committee does not have jurisdietion over claims concerning trees on public property. The
procedures for handling claims concerning trees on public property are as set forth in this subsection,

1. Filing of View Claim: A rlaimant who believes in goad faith that the growth, maintenance, or Iocation
of trees sitnated on City property diminishes the beneficial use, economic value, sunlight, or snjoyment
of views naturally accruing to the claimant's propecty may apply to the City on a form approved by the
City Arborist. The application form shall be sccompanied by a filing fea as established by the City

@
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City of Sausalito : Tree and View Preservation Ordinance

Council, If the claimant is not the owner of the property that is proposed to benefit from this claim, the
clgiment shall attach the written permission of the property owner,

2. Investigaﬁon:Uponrweiptofnviewclaim,thaﬁtyﬁrboﬁstsbﬂlhwesﬁgatsthedﬁmandshnﬂ
consider the public interest in meintaining the public eavironment created by the existing trees and
landscaping; additionally, the Arborist may taks into consideretion the Standards set forth in
subseeuonc-softm.;smuanamnmmmhammmdmmmm(ao)am

Page 11 of 11
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a. Public Posting and Input: All City trees affected by a view claim shall be individually tagged by the City
within five (5) working deys of receipt of a visw claim, Such notices shall be posted in clear view of
passersby, and shall contein the phene number which citizens ean call to obtain information regarding
the view claim. Al written public input received by the City shall be considered.

4. Restorative Action: All view claims found by the City to be valid shall be subject to restorative action in
accordance with sabsection C-3, subparagraphs "d" of this Section. Restorative action shall be as
mmwmmmmmmmﬁmmﬁmmwmmm
mdmﬁtysupervision.lherestcnﬂveacﬁonhalndingﬂ:ewmofﬂlemhoristservicesahallbepnid
by the claimant.

1L.12.050 ENFORCEMENT AND PENALTIES

A. The first violation of any of the provisions of this Chapter shall bo chargsable as an infraction, pypiskels®'fy a
fine not exceeding one hundred dollars ($100). Subsequentviolaﬁonsbyihesm neragaeall be chargeable ag 2
misdemeanor. Evmymlshnndchermnedtoheumsdmmorin punjshabie®Y s fine not exceeding one thousand
dollars ($1,000] for each offense.

B. The City Manager ot any ggief88 designated by the City Manager is authorized and directed to issue a stop
work arder to anygeeetE Tound to be removing or altering a protected tree without the authority required by this

Chapts

{Ordinance history: Ords. 812, 912, 1080, 1107, 1114, 1122)
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ORDINANCE NO., 1146

AN ORDINANCE OF THE CITY OF SAUSALITO AMENDING CHAPTER 11.12 0¥
THE SAUSALITO MUNICIPAL CODE PERTAINING TO ENFORCEMENT AND
PENALTIES FOR THE TREES AND VIEWS ORDINANCE

RIS R A S ]

e AR R e sk

The City Council of the City of Sausalito does hereby ordain as follows:

Section 1.  Findings and Purpose.

a. This Ordinance is enacted pursuant to the authority granted by Government Codo
Section 53069.4, which provides in pertinent part: “The legislative body of a local agency . . .
may by ordinance make any violation of any ordinance enacted by the local agency subject to an
administrative fine or penalty. The local agency shall set forth by ordinance the administrative
procedures that shall govern the imposition, enforcement, collection, and administrative review
by the local agency of those administrative fines or penalties.”

b. TheCityOoumﬂﬁndsmddeterminesthateﬂ'ecﬁveenﬁ)memamOftthma]ito
Trees and Views Ordinance is essential to achieving its objectives. In recent years, the City has
enmuﬂmdsﬁuaﬁomwherepﬁvatepmpmtymmﬂhgﬂlyremwmahupmtededtee&m
the detriment of the Sausalito community. The City’s current enforcement mechanisms have
provenwbeminmfﬁciemdeteuemechmmnhoﬁmdactivﬁies,whichifalhwedm
continue would threaten to adversely affect the character and scenic beauty of the City and
increase the risk of erosion, earth movement and drainage problems.

Section 2.  Section 11.12.050, entitled “Enforcement,” of Chapter 11.12, entitied
“Pregervation of Trees and Views,” of the Sausalito Municipal Code is hereby amended, to read
in full as follows:

A. . Stop Work Order.

Ti:bénfbrcemeniofﬁcerismithoﬁzedto issue a stop work order to any person found to
be removing or altering a protected tree without proper authorization pursuant to Chapter 11.12..

In addition to all other civil and criminal remedies available to the City to address
violaiionsoftbisChaptﬁ,meCitymayimppseanadminisﬁativeﬁncandloraremedialorder
uponanypersonwhoisﬁ)madtohavecommittedaviolaﬁonofanypmvisionofSection
11.12.030 pursuant to the administrative procedures set forth in this Section. The determination
whet]wrtoimposeanadnﬁnisimﬁveﬁneandlormdialordsrshaubeatmemhdiscreﬁonof
the City and shall not prechude the City from pursuing other available legal remedies.
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1. mmmmﬁs&cﬁon,thefoﬂowingtermsshﬂlhavethe
meanings set forth below, unless the context clearly indicates otherwise:

Person: Any individual or entity found to be responsible for a violation,
including but not limited to the owner or lessee of the property upon which the violation takes
place, as well as any contractor or employee who is hired to perform alteration or removal of any
tree.

Enforcement Officer:  Any employee or agent of the City with the authority to
enforce any provision of this Chbapter, as designated by Section 1.05.060B or by the City
Manager.

2, Administrative Citations. When an enforcement officer determines that there has
beenanunamho;izedremnvaloratteraﬁonofaprotecwdtreeinviolaxionofanyprovisionof
Section 11.12.030, the enforcement officer is authorized to issue an administrative citation to the
person responsible for the violation.

3. Documentation To the extent feasible, the enforcement officer issuing the
citation shall document the circumstances surrounding the violation and assemble relevant
informetion such as photographic evidence, witness statements, and notes regarding the
enforcement officer’s observations.

4, Contents of Citation. 'The administrative citation shall comtain the following
information;

()  The date of the violation;

(i)  The address or other description of the location where the violation
occurred;

(i) A brief description of the administrative citation process as set forth in this
subsection, including a statement informing the violator of the potential
penalties and that 2 decision regarding the citation will be made by either
the Trees and Views Committee or the Planming Commission, subject to
appeal to the City Council;

(iv) A statement that judicial review of a final decision following an
administrative appeal regarding the citation must occur within the twenty-
day time frame set forth in Government Code Section 53069.4(b); and

(v)  The name and signature of the enforcement officer.

5. Scheduli ic Hearing: Notice; Dismissal itation
officer shall schedule a public hearing to take place not earlier than twenty-one (21) and not later
than sixty (60) days after the date of the citation. If the citation concerns activities on private
property and the owner of the affected property bas a development application pending before
the City, the Planning Commission or City Council shall conduct the public hearing depending to
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whom the development application is before. - If not, the Trees and Views Committee shall
conduct the public hearing. The person cited with the violation shall be given at least twenty-one
(21) days prior notice of the public hearing. If the person cited for the violation fails to appear at
the hearing, an administrative fine and/or order to perform remedial work may be imposed in the
person's absence.

6. Method_of Service. All notices required pursuant to this Section shall be served

R R

a. Notice shall be served by personal service or by certified mail, return receipt
requested. Notice shall be effective upon mailing.

b If personal service or service by certified mail is wisuccessful, notice shall be
provided by posting at the property where the violation occurred. Notice shall be effective upon
posting,

7. Conduct of Public Hearing. ~ During the hearing, relevant ovidence regarding
the unauthorized tree alteration or removal and the tree's value may be presented by the person
cited with the violation, the enforcement officer, a certified arborist, and any other persons with
knpwledge or information regarding the violation or the tree’s value. The tree’s value may be
determined with reference to standards established by the Infernational Society of Arborists. The
appropriate decision-making body, as determined pursuant to Section 11.12.050(B)XS), shall hear
the evidence and determine whether the violation occurred. If it is determined that a violation
occurred, the decision-making body may impose an appropriate administrative fine and/or issue
an order to perform remedial work.

a The decision-making body may impose an administrative fine for the violation of
any provision of Section 11.12.030, in an amount not to exceed a maximum of one thousand
dollars ($1,000) for each illogal removal or alteration.

b The decision-making body may order the violator to perform appropriate remedial
work to mitigate the impact of the violation on the Samsalito community and affected property
owners, Such remedial work mey include installation of one or more trees or shrubs to replace
those illegally altered or removed. The remedial work shall inchule installation and maintenance
of trees of such size and number necessary to substamtially restore the loss of privacy,
environmental degradation and other damages which resulted from the unauthorized alteration or
removal. The decision-making body may fashion an appropriate remedial order setting forth the
location, number, size and species of replacement trees or shrubs, a schedule for completion of
remedial work, and such other matters determined to be necessary and appropriate to mitigate the
impact of the violation. A performance bond issued by a surety admitted in California shall be
required at the violator’s sole expense and shall serve as security for the benefit of the City in an
amount equal to 100 percent of the estimated cost of the remedial work. A maintenance bond
issued by a surety admitted in California shall be required at the violator’s sole expense upon
completion of the remedial work and shall serve as security for the benefit of the City for the
violatos’s obligation to maintain the remedial work for a period of ten (10) years. The bond shall

P




be in an amount equal to 15 percent of the actual cost of the remedial work, The City may also
require 2 maintenance agreement between the violator and the City to set forth the terms of
maintaining the remedial work.

c In determining the amount of an administrative fine and the scope and contents of
a remedial order, the decision-making body may take any or all of the following factors into
consideration:

e

@ The serioysness of the violation, including the value of the tree;

(ii) The impact of the violation on the Sausalito community, environment and
affected property owners;

(iti)  The duration of the violation;
(iv)  The frequency, recurrence and number of violations by the same violator;
(v)  The economic impact of the fine and/or remedial order on the violator;

(vi)  The good faith efforts of the violator to come into compliance, if
applicable; and

(vii)  Such other factors as fairness and justice may dictate.

d.  The decision-making body shall have the authority to impose an administrative
fine, remedial order, or both, as determined appropriate after considering the factors set forth in
Section 11.12.050B(8)(c).

e. If the violation concerns activities on private property and while the owner of the
affected property has a development application pending before the City, the Plamming
Commission, or the City Council as the case may be, may suspend processing of the
development application to the extent permitted under Government Code Section 65950 et seq.
and other state law governing the processing of development applications, and defer any final
decision on the merits of the application until the violating party agrees to pay any administrative
fine and comply with any remedial order issued by the Planning Commission or City Council. If
the development application requires review by the Planning Commission or City Council, they
may also attach conditions of approval as determined necessary to ensure compliance.

f The decision of the Planning Commission or the Trees and Views Committee
regarding whether a violation has occurred and the imposition of any administrative fine and/or
remedial order shall be appealable to the City Council by any interested person. Any such
appeal shall be in writing and shall be filed with the City Clerk no later than ten (10) days
following the date of the decision, stating the reasons for the appeal and providing the appeal fee
as established by the City.
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8. Unless otherwise specified by the decision-making body or by the City Council
on appeal, an administrative fine shall be due and payable thirty (30) days following the date of
the final administrative decision. Unpaid amounts shall accrue interest at the rate of ten percent
(10%) per annum from that date forward. The amount of the administrative fine shall be deemed
to be imreasedbyﬂ:eamoumofaccmedinteres_tandanyrecoverable administrative costs, as
specified in Section 11.12.050(B)(10). All monies collected shall be deposited in a separate

account to be designated for tree purposes by the City Council.

b The City shall collect administrative fines and enforce remedial orders by
utilizing any and all available legal remedies, including but not limited to the following:

6] Administrative fines are a debt owed to the City and are enforceable as a
personal obligation of the violator.

(i) Tfthe violator is a property owner, the City may invoke the lien procedures
specified in Section 11.12.050(C)(11) against the property on which the
violation occurered.

(fii) The City may pursue any available legal action to enforce compliance
with a remedial order or fine including without limitation seeking
declaratory and/or injunctive relief.

10.  Administrative Costs. 'I'heCitymaycollectitsadministrativcoostsﬁ'oma'ny
vinlatorwhofailsmpayaﬂadminisuaﬁmﬁncswhmdueorﬁilsmcomplywkhanypmvision
contained in a remedial order. The administrative costs shall include all expenses reasonably
incurred in the City’s efforts to collect administrative fines and/or enforce a remedial order,
including but not limited to staff time, legal fees, and out-of-pocket costs.

11.  Lien Procedures.

a Whenemtheamouﬂofanyadminisuaﬁveﬁne,togethmv&thaccruedinterest
a:dadmmisuummmhasmtbeenmﬁsﬁedhfunwﬁhinnmwmdaysaﬂaﬁﬂowmgthe
date of the final administrative decision and has not been successfully challenged by a timely
wriiofmandate,theunpaidamountshallconstitutealienagai::sttherealpropmtyonwhichthe
violation occurred. The lien provided herein shall have no force and effect uniil recorded with
the office of the Marin County Recorder.

b. Prior to reeordinga]ien,theCommunityDevebpmcmDirectorshaﬂﬁlewiththe
City Clerk a report stating the amounts due and owing. The City Clerk shall fix a time, date and
place forhmrhgtherepoﬂmdanyprﬂestsorobjectiomthﬁetobeﬁmtheChyCoumiLThe
propertyownershallbegivenatleasttcn(lﬂ)dayspﬂornoﬁceofthepub}ichem'ing. Notice
shall be served as provided in Section 11.12.050(B)(6). The notice shall, at & minimum, set forth
thereoordoumnrorposswsoroftbepmperty,thelastkmwnaddress of the record owner or
possessor,thedateuponwhichthclienwascreaied,adcsaripﬁonofﬂ:emopertysubjecttothe
lien and the amount of the lien. Thcpropertyownermaypmtestthcimpositionofthe]ieneithm
in writing or orally. Aﬂmthsbearing,tthityComcilsha]ladoptaresohltionorder
confirming, discharging or modifying the amount of the lien.
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c. A City Council resoltion confinming or modifying the amount of & lien shall be
ﬂledmtheoﬂ"iceoftheMarmCoun:tyRecorderandshallhavethesameforceandeﬁ'ectasa
judgment lien pursuant to Section 697.340 of the Code of Civil Procedure. Upon receipt of
paymentmﬁlﬂpmsuamwthehen,anomeofsahsfactmnofthehenshaﬂeﬁhermordodby
the City or provided to the property owner to record. The notice of satisfaction shall cancel the
City’s lien.

- —}2:-- - - Judicial -Review. ———-.Any -person.-aggrieved by 4 .decision _imposing an_..._.... ...

adm:mstratwe fine may obtain judicial review pursuant to the procedures set forth in Section
53069.4(b) of the Government Code. Any person aggrieved by a decision imposing a remedial
order may obtain judicial review by filing a petition for writ of administrative mandate within the
time limits set forth in Section 1094.6 of the Code of Civil Procedure.

Sectiori 3. Severability Clause. The City Cowncil declares that each section, subsection,

paragraph, subparagraph, semence, clause and phrase of this Ordinance is severable and
independent of every other section, saubsection, paragraph, subparagraph, sentence, clause or
phrase of this Ordinance. If any section, subsection, paragraph, subparagraph, sentence, clanse
or phrase of this Ordinance is held invalid, the City Council declares that it would have adopted
the remaining provisions irrespective of the portion held invalid and further declares its express
intent that the remaining portions of this Ordinance should remain in effect after the invalid
portion has been eliminated.

Section 4. Publication and Effective Date. Pursuant to Government Code 36937, this
Ordinance sball take effect thirty (30) days after its adoption. Within fifieen (15) days after its
adoption, this Ordinance shall be published in a newspaper of peneral circulation, published and
circulated in the City of Sausalito.

The foregoing Ordmancewasdlﬂymtrodwedw:thmdmgwmvedatameetmgofthe
CrtyCmmcﬂoftheCEyofSausahtoheldonthcz day of , 2000, and thereafter was
adopted at a regular meeting of the City Council held on the 1 day of May, 2000, by the
following vote:

AYES: Councilmembers: Albritton, Belser, Roberts, Stratigos, Mayor Bushmaker
NOES: Councilmembers; None
ABSENT: Councilmembers: None
ABSTAIN: Councilmembers: None

{s/_Sandra J. Bushmaker
MAYOR OF THE CITY OF SAUSALITO
ATTEST:

/s/_Debbie Pagliaro
DEPUTY CITY CLERK
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Tiburon, California, Code of Ordinances >> TITLE [V - LAND IMPROVEMENT AND USE >> Chapter 15 -
VIEW AND SUNLIGHT OBSTRUCTION FROM TREES >>

Chapter 15 VIEW AND SUNLIGHT OBSTRUCTION FROM TREES

Sections:

15-1 - Purpose and principles.

15-3 - Rights established.
15-4 - Unreasonable obstruction prohibited.
15-5 - Cntena for determming unreasonable obstrucuon

15-9 - Process for resolutinn of obstﬂctlon dlsputes
15-10 - Tree claim preparafion,
15-11 - Binding arbitration.

1512 - Litigati

15-13 - Apportionment of costs.

15-14 - Liabilities.

15-15 - Limitations.
15-16 - Trees on town-owned property,

15-1 - Purpose and principles.

(a)

(b)

The purposes of this chapter are to:

o)

2)

Establish the right of persons to preserve views or sunlight which existed at any time
since they purchased or occupied a property from unreasonable obstruction by the
growth of trees.

Establish a process by which persons may seek restoration of such views or sunlight
when unreasonably obstructed by the growth of trees or other vegetation (see
definition of "Tree").

The rights and the restorative process are based upon the following general principles:

(1)

(2)

()

The town recognizes that residents, property owners and businesses cherish their
outward views from the Tiburon Peninsula, and that they also cherish the benefits of
plentiful sunlight reaching their buildings and yards. The town recognizes that both
outward views and plentiful sunlight reaching property contribute greatly to the quality
of life in Tiburon, and promote the general welfare of the entire community.

The town also recognizes the desire of many of its residents, property owners and
businesses for beautiful and plentiful landscaping, including trees. The town realizes
that this desire may sometimes conflict with the preservation of views and sunlight,
and that disputes related to view or sunlight obstruction are inevitable.

Owners and residents should maintain trees on their property in a healthy condition

103

72/12 8:26 AM



Municouc

20of9

TIPS/ AN HRLY JIMISCUIC LY PLUELASA, CTISOLULICILLF= 1U0LT 1 ..

for both safety reasons and for preservation of sunlight and outward views. Before
planting trees, owners and residents shouid consider view and sunlight blockage
potential, both currently and at tree maturity. Persons have the right to seek civil
remedies when threatened by dangerous tree growth.

(4)  The town shall establish a process by which persons may seek to preserve and
restore views or sunlight which existed at any time since they purchased or occupied
property from unreasonable obstruction by the growth of trees. The town shall also
establish a list of factors to be considered in determining appropriate actions to
restore views or suniight.

{5  When a view or sunlight obstruction dispute arises, the parties should act reasonably
to resolve the dispute through friendly communication, thoughtful negotiation,
compromise and other traditional means, such as discussions with the appropriate
neighborhood or homeowner association. Those disputes which are not resolved
through such means shall foliow the procedure established herein.

{(6) Itis the intent of the town that the provisions of this chapter receive thoughtful and
reasonable application. It is not the intent of the fown to encourage clear-cutting or
substantial denuding of any property of its trees by overzealous application of
provisions of this chapter.

{Ord. No. 379 N.S., § 3 (part))

15-2 - Definitions.

For the purpose of this chapter, the meaning and construction of words and phrases is as
follows:

"Active use area” means the most frequently occupied portion or portions of a commercial
building from which views are available.

"Arbitrator" means a neutral person who will conduct a process similar to a trial, and who will
hear testimony, consider evidence, and make a binding decision for the disputing parties.

"Binding arbitration" means a legal procedure as set forth in section 1280 et seq. of the Code
of Civil Procedure.

"Complaining party” means any property owner (or legal occupant with written permission of
the property owner) who alleges that trees located on the property of another person are causing
unreasonable obstruction of his or her pre-existing views or sunlight.

"Mediator" means a neutral, objective third person who assists people in finding mutually
satisfactory solutions to their problem.

"Person" means any individual, corporation, partnership, firm or other legal entity, excluding
the Town of Tiburon.

"Primary living area" means the portion or portions of a residence from which a view is
observed most often by the occupants relative to other portions of the residence. The determination
of primary living area is to be made on a case-by-case basis.

"Protected tree” means any of the following:
oY
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"Heritage tree,” meaning any tree which has a trunk with a circumference exceeding sixty
inches, measured twenty-four inches above the ground level.

"Oak tree," including coast live oak, blue oak, California black oak, interior live cak, canyon
live oak, Engelmann oak or valley oak tree.

"Dedicated tree," meaning a tree of special significance so designated by resolution of the
town council.

"Removal" means the elimination of any tree from its present location.
"Restorative action” means any specific requirement to resolve a tree dispute.

"Stump growth" means new growth from the remaining portion of the tree trunk, the main
portion of which has been cut off.

"Sunlight” means the availability of direct or indirect sunlight to the primary living area of a
residence.

"Thinning" means the selective removal of entire branches from a tree so as to improve
visibility through the tree and/or improve the tree's structural condition.

*Topping" means elimination of the upper portion of a tree’s trunk or main leader.

"Tree" means any woody plant with the potential to obstruct views or sunlight, including but
not limited to trees, shrubs, hedges, and bushes. References to "tree” shall include the plural.

"Tree claim” means the written basis for arbitration or court action under the provisions of this
chapter.

"Tree owner" means any person owning real property in Tiburon upon whose land is located
a tree or trees alleged by a complaining party to cause an unreasonable obstruction.

"Trimming" means the selective removal of portions of branches from a tree so as to modify
the tree(s) shape or profile or alter the tree's appearance.

"View" means a scene from the primary living area of a residence or the active use areas of
a nonresidential building. The term "view" includes both upslope and downslope scenes, but is
generally medium or long range in nature, as opposed to short range. Views include but are not
limited to skylines, bridges, landmarks, distant cities, distinctive geologic features, hiliside terrains,
wooded canyons, ridges and bodies of water.

Some additional examples are:

(1)  San Francisco Bay (including San Pablo Bay, Richardson Bay, and islands therein);
(2)  The San Francisco-Oakland Bay Bridge;

(3)  The Golden Gate Bridge;

{4)  The Richmond-San Rafael Bridge;

(5)  Mount Tamalpais;

{6)  The Tiburon Peninsula or sumounding communities (including the city of San

Francisco).
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"Windowing" means a form of thinning by which openings or "windows" are created to
restore views and or sunlight.

{Ord. No. 379 N.S., § 3 (part))

15-3 - Rights established.

(a) Persons shall have the right to preserve and seek restoration of views or sunlight which
existed at any time since they purchased or occupied a property, when such views or
sunlight are from the primary living area or active use area and have subsequently been
unreasonably obstructed by the growth of trees.

{(b)  In order to establish such rights pursuant to this chapter, the person must follow the process
established in this chapter. In addition to the above rights, private parties have the right to
seek remedial action for imminent danger caused by trees.

{¢) Al persons are advised that the alteration, removal, and planting of certain trees requires a
permit under_chapter 15A of the Tiburon Municipal Code (Trees). The applicability of chapter
15A should be determined prior to any action on trees.

(Ord. No. 379 N.S., § 3 (part))

15-4 - Unreasonable obstruction prohibited.

(@) No person shall plant, maintain or permit to grow any tree which unreasonably obstructs the
view from, or sunlight reaching, the primary living area or active use area of any other parcel
of property within the Town of Tiburon.

(b) Because the maintenance of views and sunlight benefits the general welfare of the entire
town, any unreasonable obstruction of views or sunlight from the primary living area or active
use area shall also constitute a public nuisance.

(Ord. No. 379 N.S., § 3 (part))

15-5 - Criteria for determining unreasonable obstruction.

The following criteria are to be considered (but are not exclusive) in determining whether
unreasonable obstruction has occurred:

{a) The extent of obstruction of pre-existing views from, or sunlight reaching, the primary
living area or active use area of the complaining party, both currently and at tree
maturity.

(b)  The quality of the pre-existing views being obstructed, including obstruction of
landmarks, vistas, or other unique features,

(¢)  The extent to which the trees interfere with efficient operation of a complaining party's
pre-existing solar energy systems.

{d)  The extent to which the complaining party’s view and/or sunlight has been diminished
over time by factors other than tree growth.

(Ord. No. 379 N.S., § 3 (part))

15-6 - Criteria for determining appropriate restorative action.
When it has been determined that unreasonable obstruction has occurred, then the following
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unweighted factors shall be considered in determining appropriate restorative action:

(a)
(b)
(c)
(d)
(e)
t)

(@

(h)
(1)

The hazard posed by a tree or trees to persons or structures on the property of the
complaining party including, but not limited to, fire danger and the danger of falling
limbs or trees;

The variety of tree, its projected rate of growth and maintenance requirements;
Aesthetic quality of the tree(s), including but not limited to species characteristics,
size, growth, form and vigor;

Location with respect to overali appearance, design or use of the tree owner's
property;

Soil stability provided by the tree(s) considering soil structure, degree of slope and
extent of the iree's root system,;

Privacy (visual and auditory) and wind screening provided by the tree(s) to the tree
owner and to neighbors;

Energy conservation and or climate control provided by the tree(s);
Wildlife habitat provided by the tree(s);
Whether trees are "protected trees," as defined in section_15-2 of this chapter.

(Ord. No. 379 N.S., § 3 (part))

15-7 - Types of restorative action.

(a) Restorative actions include but are not limited to the following:

M
)
3
4
®)

Trimming;

Thinning or windowing;

Topping;

Removal with replacement plantings;
Removal without replacement plantings.

{b)  In all cases, the documentable extent of view or sunlight existing at any time during the
tenure of the present owner or legal occupant is the maximum fimit of restorative action
which may be required.

(c) Restorative action may include written conditions (including ongoing maintenance), and
directions as to appropriate timing of such actions, and may be made to run with the land
and apply to successors in interest. Where removal is required, replacement by appropriate
species should be considered.

(d)  in cases where trimming, windowing or other restorative action may affect the health of a
tree which is to be preserved, such actions should be carried out in accordance with
standards established by the International Society of Arboriculture for use in the state of
California.

(Ord. No. 379 N.S., § 3 (part)}

15-8 - Town guidelines concerning restorative action.

The Town of Tiburon provides the following general guidelines conceming restorative

actions:

(@)

Sof9

Undesirable trees. By reason of their tall height at maturity, rapid growth, dense
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foliage, shallow root structure, flammability, breakability or invasiveness, certain types
of trees have been deemed "undesirable™ by the town, including Blue Gum
Eucalyptus, Coast Redwood, Monterey Pine, Monterey Cypress trees, or any other
tree which generally grows more than three feet per year in height and is capable of
reaching a height of over thirty-five feet at maturity. When considering restorative
action for "undesirable” trees, aggressive action is preferred.

(b)  Protected trees. The Town of Tiburon has designated certain trees to be "protected
trees," defined in section_15-2. Any alteration or removal of protected trees will require
a permit from the town's planning director pursuant to_chapter 15A of the Tiburon
Municipal Code.

{c)  Stump growth. Stump growth generally resuits in the hazard of weak limbs, and its
protection is not desirable. When considering restorative action for stump growth,.
aggressive action is preferred. Restorative action which will result in future stump
growth should be avoided.

(d)  Trimming. Trimming is the most minor form of physical restorative action. This option
is recommended when minor unreasonable obstruction has occurred, provided that
ongoing maintenance is guaranteed.

{¢)  Thinning or windowing. When simple trimming will not resolve the unreasonable
obstruction, thinning or windowing may be necessary. These shouid be supervised by
a certified arborist.

(H  Topping. Topping as a restorative action should be used with caution. Topping can
have deleterious effects on a tree's health, appearance and cost of maintenance.
Topping frequently results in stump growth. Tree removal, with replacement plantings,
may be a preferable altemnative.

(8) Removal. Tree removal may be required where such removal is essential to preserve
pre-existing views or sunlight. While normally considered a drastic measure, tree
removal can be the preferred solution in many circumstances.

(h)  Maintenance. Ongoing tree maintenance requirements are strongly recommended as
part of restorative action in order to achieve lasting preservation of pre-existing views
or suniight.

()  Permanence. Conditions of restorative action should be recorded and run with the
land to help guarantee permanent preservation of pre-existing views and sunlight.

(Ord. No. 379 N.S., § 3 (part))

15-9 - Process for resolution of obstruction disputes.

The following process shall be used in the resolution of view and sunlight obstruction
disputes between parties.

@@ Initial reconciliation. A complaining party who believes that tree growth on the property
of another has caused unreasonable obstruction of views or sunlight from the primary
living area or active use area shall notify the tree owner in writing of such concems.

(2)  The notification should, if possible, be accompanied by personal discussions to
enable the complaining party and tree owner to attempt to reach a mutually agreeable
sofution. If personal discussions fail, neighborhood associations may be willing to
assist with the resolution of the obstruction dispute.

(3)  For trees located on town-owned propei see section_15-16
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(b) (1) Mediation. If the initial reconciliation attemnpt fails, the complaining party shall propose
mediation as a timely means to settle the obstruction dispute.

(2)  Acceptance of mediation by the tree owner shall be voluntary, but the tree owner shall
have no more than thirty days from service of notice to either accept or reject the offer
of mediation. If mediation is accepted, the parties shali mutually agree upon a
mediator within ten days.

(3) Itis recommended that the services of a professionally trained mediator be employed.
The county of Marin provides professional mediation services at a nominal cost.

{4)  The mediation meeting may be informal. The mediation process may include the
hearing of viewpoints of lay or expert witnesses, and shall include a site visit to the
properties of the complaining party and the tree owner. Parties are encouraged to
contact immediate neighbors and solicit input.

(5) The mediator shall consider the purposes and policies set forth in this chapter in
attempting to help resolve the dispute. The mediator shall not have the power to issue
binding orders for restorative action, but shall strive to enable the parties to resolve
their dispute by written agreement in order to sliminate the need for binding arbitration
or litigation.

(Ord. No. 379 N.S., § 3 (part))

15-10 - Tree claim preparation.

(a) Inthe event that the initial reconciliation process fails, and mediation either is declined by the
tree owner or fails, the complaining party must prepare a free claim, and provide a copy to
the tree owner, in order to pursue either binding arbitration or litigation under the authority
established by this chapter.

(b) A tree claim shall consist of all of the following:

(1) A description of the nature and extent of the alleged obstruction, including pertinent
and corroborating physical evidence. Evidence may include but is not limited to
photographic prints, negatives or siides. Such evidence must show absence of the
obstruction at any documentable time during the tenure of the complaining party.
Evidence to show the date of property acquisition or occupancy by the complaining
party must be included,

(2)  The location of all trees alleged to cause the obstruction, the address of the property
upon which the tree(s) are located, and the present tree owner's name and address;

(3)  Evidence of the failure of initial reconciliation, as described in section_15-9, to resolve
the dispute. The complaining party must provide physical evidence that written
attempts at reconciliation have been made and have failed. Evidence may include, but
is not limited to, copies of and receipts for certified or registered mail correspondence;

(4) Evidence that mediation, as described in section_15-9, has been attempted and has
failed, or has been declined by the tree owner,

(5)  Specific restorative actions proposed by the complaining party to resolve the
unreasonable obstruction.

(Ord. No. 379 N.8., § 3 (part))

15-11 - Binding arbitration.
(@) Inthose cases where the initial reconciliation process fails and where mediation is declined
(%
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by the tree owner or has failed, the complaining party must offer in writing to submit the
dispute to binding arbitration, and the tree owner may elect binding arbitration.

(b)  The tree owner shall have thirty days from service of notice to accept or reject binding
arbitration. If accepted, the parties shall agree on a specific arbitrator within twenty-one days,
and shall indicate such agreement in writing.

()  The arbitrator shall use the provisions of this chapter to reach a fair resolution of the tree
claim and shall submit a complete written report to the complaining party and the tree owner.
This report shall include the arbitrator's findings with respect to sections_15-5 and_15-6 of this
chapter, a pertinent list of all mandated restorative actions with any appropriate conditions
concerning such actions, and a schedule by which the mandates must be completed. A copy
of the arbitrator's report shall be filed with the town attorney upon completion. Any decision
of the arbitrator shall be enforceable pursuant to the provisions of Code of Civil Procedure

section 1280 et seq.
{Ord. No. 379 N.S., § 3 (part))

15-12 - Litigation.

(a) Inthose cases where binding arbitration is declined by the tree owner, then civil action may
be pursued by the complaining party for resolution of the view or sunlight obstruction dispute
under the rights and provisions of this chapter.

(b)  The litigant must state in the lawsuit that arbitration was offered and not accepted, and that a
copy of the lawsuit was filed with the town attommey. A copy of any order or setiiement in the
lawsuit shall also be filed with the town attorney.

(Ord. No. 379 N.S., § 3 (part})

15-13 - Apportionment of costs.

Cost of mediation and arbitration. The complaining party and tree owner shall each pay fifty
percent of mediation or arbitration fees, unless they agree otherwise or allow the mediator or
arbitrator discretion for allocating costs.

Cost of litigation. To be determined by the court or through a seftliement.

Cost of restorative action. To be determined by mutual agreement, or through mediaticn,
arbitration, court judgment or settiement.

(Ord. No. 379 N.S., § 3 (part))

15-14 - Liabilities.

(a) The issuance of mediation findings, an arbitration report or a court decision shall not create
any liability of the town with regard to the restorative actions to be performed.

(b)  Failure of the town to enforce provisions of this chapter shall not give rise to any civil or
criminal liabilities on the part of the town.

(Ord. No. 379 N.S., § 3 (part))

15-15 - Limitations.
It is not the intent of the town in adopting this chapter to affect obligations imposed by an
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existing easement or a valid preexisting covenant or agreement.

(Ord. No. 372 N.S., § 3 (part))

15-16 - Trees on town-owned property.

Trees located on town-owned property are exempt from the provisions of this chapter.
Requests or complaints regarding trees located on town-owned property should be made in writing
to the superintendent of public works for consideration in accordance with policies adopted by the
town.

(Ord. No. 379 N.S., § 3 (pan)))

@
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